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Article abstract
INTRODUCTION
The International Labour Organization was established in 1919 on the firm belief that universal and lasting peace can only be established if based upon social justice and by eliminating injustice, hardship and privation.
The Conventions and Recommendations adopted by the I.L.O. play an essential part in fulfilling the basic objectives of the organization.
The provisions of Conventions and Recommendations form international labour standards affecting all aspects of conditions of labour.
By the end of 1968 the I.L.O. had adopted 128 Conventions and 132 Recommendations.
Conventions are draft international treaties intended for ratification and when ratified they create binding legal obligations.
Recommendations are not intended for ratification but to provide guidance to governmental policies, legislation and practice.
The making of both Conventions and Recommendations is a function of the I.L.O. Conference. In each case a majority of two-thirds of the votes cast by the delegates present is required for their adoption.
A Convention adopted by the I.L.O. is a draft international treaty. This character of a draft international treaty is not impaired by the fact that owing to the tripartite structure of the I.L.O. (governments, workers, employers) the adoption of I.L.O. Conventions is not subject to unanimous agreement of government delegates of the Member States. The fact that a draft Convention
is adopted by a two-thirds majority vote of delegates representing governments, workers and employers is a specific characteristic of the I.L.O.
A Member State of the I.L.O., by ratifying a given Convention, assumes a legal international obligation to the effect that the requirements of a Convention will be met in the ratifying country.
In case of non-compliance with the ratified Convention, a complaint against the ratifying country may be lodged with the I.L.O. either by an industrial association of employers or of workers, or by any other ratifying State. Procedures dealing with such complaints are outlined in the I.L.O. Constitution.
The enforcement of the ratified I.L.O. Conventions is not restricted to the formal complaints mentioned above. By a system requiring periodic reports which are examined by a committee of experts, the I.L.O. exercises very effective supervision of the application of ratified Conventions.
TREATY-MAKING AND TREATY-PERFORMING POWERS
The process of ratification entails :
(1) the formation ; and
(2) the performance,
of the obligations undertaken by a Convention
(or a treaty).
These two aspects are sometimes referred to as the treaty-making and treaty-performing powers.
In countries with written constitutions, these matters are usually dealt with in the Constitution. In the case of unitary States, the position is simple. The national executive (the government of the day) performs ratification, essentially an executive act, with or without consent of the legislative branch of the government (Parliament). In some systems, a ratified treaty may, by the
provisions of the Constitution, become automatically a part of the law of the land. In others, it may require — to be internally effective — implementing legislation. This may already exist or may have to be enacted by Parliament.
In the case of federal states, the situation is more complicated. The treaty-making power is normally the exclusive prerogative of the central (federal) government. The implementing (performing) power, in cases where a ratified treaty does not become automatically the law of the land, would be vested in a legislature or legislatures following the constitutional division of
powers.
The power of ratifying and implementing I.L.O. Conventions within the Canadian constitutional context has two aspects :
(a) which level of government has constitutional power to ratify I.L.O. Conventions ; and
(b) which level or levels of governments has or have power to implement a
Convention by taking appropriate legislative measures, when necessary.
THE BRITISH NORTH AMERICA ACT, 1867
The B.N.A. Act enacted by the Parliament of the United Kingdom in 1867 and subsequent amendments established Canada as it is known today, and form the written part of the Canadian Constitution. The unwritten part of the Canadian Constitution consists of political conventions and customs which form the unwritten Constitution of the United Kingdom which has been
applied in Canada before and after the enactment of the B.N.A. Act.
Some judicial decisions, particularly those rendered by the Privy Council in London in interpreting the provisions of the B.N.A. Act, added an important element to the totality of written and unwritten rules that form the Canadian Constitutional setup.
When, in 1867, the B.N.A. Act was enacted, it was not contemplated that the Dominion of Canada would possess treaty-making powers. At that time, Canada did not possess a separate juristic identity in the field of international relations and the Imperial Government in London was responsible for Canada's international relations.
Therefore, the B.N.A. Act only in one section dealt with the powers of the Parliament and Government of Canada regarding implementation (performance) of international obligations contracted by the Parliament and Government of Great Britain insofar as such obligations were binding Canada. The relevant section 132 of the B.N.A. Act reads as follows :
« The Parliament and Government of Canada shall have all powers necessary or proper for performing the obligations of Canada or of any Province thereof, as part of the British Empire, towards Foreign Countries, arising under Treaties between the Empire and such Foreign Countries ».
At that time the treaty-making power (that is the creation of international obligations affecting Canada) was understood to be within the exclusive competence of the Imperial Parliament and Government of Great Britain.
When Canada emerged from the First World War as an international person, and through membership in the League of Nations became a full fledged member of the international community of sovereign states, she faced her new international capacities and responsibilities without constitutional provisions regarding the treaty-making and treaty-performing powers that
would correspond to her new international status. It was mainly left to judicial interpretation of the B.N.A. Act to fill in the constitutional gaps regarding the formation and performance of Canada's international obligations.
When federal legislation implementing Canada's obligations under the Aeronautic Convention was challenged, the Judicial Committee of the Privy Council upheld the validity of such legislation under section 132 of the B.N.A. Act as being legislation to perform obligations imposed by a treaty between the British Empire and the foreign countries (The Aeronautics Case (1932)
A.C. 54). 1

In the Radio Case (1932) A.C. 304, the validity of the federal radio communication legislation implementing the international Convention was upheld not on the ground of section 132 of the B.N.A. Act, but on the ground that the Convention in question dealt with classes of matters not included within the enumerated classes of the subjects reserved in section 92 of the B.N.A. Act
exclusively to provincial legislatures, or even within the enumerated classes reserved to the Dominion Parliament in section 91 of the B.N.A. Act. Moreover, part of the subject matter of the Convention, namely, broadcasting, might come under the heading « Inter-provincial Telegraphs », expressly excluded from section 92 and thus falling within federal jurisdiction 2.
THE LABOUR CONVENTIONS CASE (1937) 3

In 1935 the federal government ratified three I.L.O. Conventions the subject matter of which was partly within both federal and provincial jurisdictions, but primarily within provincial jurisdiction under section 92 (13) of the B.N.A. Act, namely, « Property and civil rights in the Province ».
The Conventions in question were :
Convention No. 1 : Hours of Work (Industry), 1919
Convention No. 14 : Weekly Rest (Industry), 1921
Convention No. 26 : Minimum Wage-Fixing Machinery, 1928.
The same year (1935) the legislation implementing these Conventions was enacted by the Parliament of Canada, namely : The Limitation of Hours of Work Act ; The Weekly Rest in Industrial Undertakings Act ; and the Minimum Wage Act.
By the decision of the Judicial Committee of the Privy Council rendered on January 28, 1937, the statutes implementing these ratified Conventions were declared ultra vires of the Parliament of Canada.
This decision of the Privy Council is of primary importance as it dealt with the question of ratification and implementation of the I.L.O. Conventions and international treaties in general within Canadian constitutional framework and the B.N.A. Act in particular.
Considering that the constitutional position established in the judgment of the Privy Council in the Labour Conventions Case is still applied to Canada's approach to ratification and implementation of I.L.O. Conventions, it might be useful to present the main aspects of the judgment.
The main issue that the Judicial Committee of the Privy Council was called to decide was whether the federal statutes implementing the ratified Conventions were valid. It was admitted at the bar that each statute affected property and civil rights within each province.
Nevertheless, the federal government argued that the implementing legislation was validly enacted under the legislative powers given to the Dominion Parliament by the B.N.A. Act, 1867. In particular, it was contended that the legislation could be justified either (1) under section 132 of the B.N.A. Act as being legislation « necessary or proper for performing the obligations of
Canada, or any Province thereof, as part of the British Empire, towards foreign countries, arising under treaties between the Empire and such foreign countries » or (2) under the general powers, sometimes called residuary powers granted by section 91 of the B.N.A. Act to the Dominion Parliament to make laws for the peace, order and good government of Canada in relation
to all matters not coming within the classes of subjects assigned by the B.N.A. Act exclusively to the legislatures of the Provinces 4.
The latter argument was apparently prompted by an opinion expressed by the Chief Justice of the Supreme Court of Canada (when the case was considered by that Court) that the judgments of the Judicial Committee in the Aeronautics Case and the Radio Case (referred to above) indicated that « jurisdiction to legislate for the purpose of performing the obligation of a treaty
resides exclusively in the Parliament of Canada » 5.
The provinces (Ontario, New Brunswick and British Columbia) contended :
Regarding the first argument —
(a) « that the obligations, if any, of Canada under the labour conventions did not arise under a treaty or treaties made between the Empire and foreign countries: and that therefore section 132 of the B.N.A. Act did not apply »;
(b) « that the Canadian Government had no executive authority to make any such treaty as was alleged »;
(c) « that the obligations said to have been incurred, and the legislative powers sought to be exercised, by the Dominion were not incurred and exercised in accordance with the terms of the Treaty of Versailles ».
Regarding the second argument —
« if the Dominion had to rely only upon the powers given by s. 91, the legislation was invalid, for it related to matters which came within the classes of subjects exclusively assigned to the Legislatures of the Provinces — namely, property and civil rights in the province » 6.
The judgment stressed that it is essential to make the distinction between (1) the formation, (2) the performance, of the obligations constituted by a treaty. It pointed out that « within the British Empire there is a well-established rule that the making of a treaty is an executive act, while the performance of its obligations, if they entail alteration of the existing domestic law,
requires legislative action » 7. Another rule is that, « unlike some other countries, the stipulations of a treaty duly ratified do not within the Empire, by virtue of the treaty alone, have the force of law » 8. If the national executive, the government of the day, decide by the act of ratification to be bound by the obligations of a treaty which involves alteration of law it has to obtain
the assent of Parliament to the necessary legislation implementing the treaty obligations. There is no doubt that the creation of the obligations undertaken in treaties is the function of the executive alone. Once such obligations are created, « while they bind the State as against the other contracting parties, Parliament may refuse to perform them and so leave the State in
default »9

In a unitary state (like the United Kingdom) with a legislature possessing unlimited powers, the problem is simple. Parliament will either fulfil or fail to fulfil treaty obligations imposed upon the state by its executive. The nature of the obligations does not affect the full power of the Parliament to make them into law only if it so chooses. But the problem is complex in a state
where the legislature does not possess absolute authority ; or, in a federal state where legislative authority is either limited by a constitutional document, or, even more so when it is divided up between different legislatures in accordance with classes of subject-matter (as in Canada). In this latter case, the obligations imposed by a treaty may have to be performed by several
Legislatures. Then the executive has to obtain the legislative assent (implementation) not only of the one Parliament to which the executive may be responsible but also of all other legislatures concerned and to which the executive stands in no direct relation.
The judgment emphasized that the question is not how is the obligation formed, which is the function of the executive, « but how is the obligation to be performed, and that depends upon the authority of the competent Legislature or Legislatures »10. At this point it should be noted that the Judicial Committee did not consider necessary to rule on the contention submitted by
the Provinces that the Canadian government did not have executive authority to ratify the Conventions in question. But, on the other hand, the Judicial Committee noted that no argument was raised that would question « the international status which Canada had now attained, involving her competence to enter into international treaties as an international juristic person » 
11.
In declaring the federal statutes implementing the ratified Conventions to be ultra vires of the Parliament of Canada, the Judicial Committee rejected the contentions submitted by the Federal government on the following grounds :
The contention that the implementing legislation was valid under section 132 of the B.N.A. Act was rejected on the ground that the international obligations contracted by ratifying the conventions were not obligations of Canada as part of the British Empire, but of Canada, « by virtue of her new status as an international person », and were not created under a treaty between
the British Empire and foreign countries 12. The judgment admitted that it was not contemplated in 1867 that the Dominion would possess treaty-making powers, but added that it was impossible to stretch section 132 so as to cover the event not contemplated at that time, also, it was impossible to accept the argument that the obligations to perform the conventions arose
« under » part XIII of the Treaty of Versailles which dealt with the establishment of the I.L.O. In this respect, the judgment stated that « no obligation to legislate in respect of any of the matters in question arose until the Canadian executive, left with an unfettered discretion,of their own volition, acceded to the conventions, a novus actus not determined by the Treaty » 13.
The second argument that the power to enact the contested legislation was based on section 91 of the B.N.A. Act was also rejected. In the opinion of the Judicial Committee, there is no doubt whatsoever that normally the contested legislation came within the classes of subjects by section 92 of the B.N.A. Act assigned exclusively to the legislatures of the Provinces, namely,
property and civil rights in the Province. Being so, such legislation is expressly excluded from the general powers given to the Parliament of Canada by the first words of section 91 (Peace, Order and good Government of Canada) 15.
Further, the judgment rejected the argument that the distribution of powers in sections 91 and 92 of the B.N.A. Act could be disregarded and federal legislation could be justified on the grounds that the legislation in question was concerned with matters of such general importance as to have attained « such dimensions as to affect the body politic » and to have « ceased to be
merely local or provincial » and to have « become matters of national concern ». Such argument could only be accepted in some exceptional circumstances such as epidemic of pestilence or the existence of « some extraordinary peril to the national life in Canada », but the situation in Canada at the time of the enactment of the legislation in question was far from such highly
exceptional conditions which might over-ride the normal distribution of powers in sections 91 and 92 15.
The judgment stressed that for the purposes of sections 91 and 92, which divided the legislative powers between the Dominion and the Provinces, « there is no such thing as treaty legislation as such » 16.
The distribution of legislative powers is based on classes of subjects. Consequently when a treaty affects a particular class of subjects then the legislative power of performing it is to be ascertained accordingly. The judgment stressed that the distribution of legislative powers between two levels of governments constitutes probably the most essential condition in the
« inter-provincial compact » achieved under the B.N.A. Act. Therefore, any claim by the Dominion following ratification of a treaty to legislate on matters reserved to provincial legislatures would « undermine the constitutional safeguards of Provincial constitutional autonomy » 17.
It is true, the judgment noted, that the federal executive has now the powers of making treaties and assuming international obligations. But if such obligations affect the classes of subjects within provincial jurisdictions enumerated in section 92, their implementation is within the competence of the Provincial legislatures only. In other words, the Judicial Committee added
that « the Dominion cannot, merely by making promises to foreign countries, clothe itself with legislative authority inconsistent with the Constitution which gave it birth » 18.
Finally, the judgment stated :
« It must not be thought that the result of this decision is that Canada is incompetent to legislate in performance of treaty obligations. In totality of legislative powers, Dominion and Provincial together, she is fully equipped. But the legislative powers remain distributed, and if in the exercice of her new functions derived from her new international status Canada incurs
obligations they must, so far as legislation be concerned, when they deal with Provincial classes of subjects, be dealt with by the totality of powers, in other words by co-operation between the Dominion and the Provinces. While the ship of the state now sails on larger ventures and into foreign waters she still retains the watertight compartments which are an essential part of
her original structure » 19.
EFFECTS OF LABOUR CONVENTIONS CASE
The decision of the Judicial Committee of the Privy Council created an awkward situation for Canada. The decision did not affect the validity of ratification of the Conventions in question. Canada remained bound to comply with the provisions of the ratified Conventions but the legislation enacted by the Parliament of Canada, in order to perform the contracted obligations,
was declared ultra vires and consequently not valid. There were two courses open to the federal government. Canada could consider the denouncing of these conventions under the terms provided in each of them. Alternatively, Canada could remain bound by the ratifications hoping that the provinces as well as the federal government acting within their respective
jurisdictions would enact the necessary legislation implementing the international obligations contracted by the federal executive. The second alternative was adopted. Canada did not denounce the conventions, and legislative action on both levels of government brought us on the whole into compliance with conventions regarding weekly rest and minimum wage-fixing
machinery. Regarding Convention No. 1 — Hours of Work (Industry) — full compliance as yet has not been achieved.
The judgment of the Privy Council clarified the constitutional aspects of ratification of the I.L.O. Conventions by indicating how Canada could perform contractual international obligations when subject matters of the conventions fall within exclusive provincial or both federal and provincial jurisdictions.
The approach regarding I.L.O. Conventions, the subject matter of which is within exclusive federal jurisdiction was not affected by the Privy Council decision and several conventions of this kind have been ratified particularly in the field of conditions of employment of seafarers.
Regarding conventions affecting both federal and provincial jurisdictions, the judgment stressed the need of consultation and co-operation with the provinces in order that Canada could not only create, but also fulfil, her international obligations.
PRESENT PRACTICE AFFECTING RATIFICATION
Before proceeding with ratification it has been Canada's policy to first obtain virtually complete legislative conformity with the requirements of a Convention.
When the subject matter of the Convention is within exclusive federal jurisdiction, such conformity can be secured through federal legislation. Up to the end of 1968, Canada had ratified 17 such Conventions.
In situations where the subject matter of a Convention is partly within federal and partly within provincial jurisdictions, conformity depends on the adoption of implementing legislation by all the provincial and the federal governments. This involves close consultation with the provinces to find out whether the legislative provisions in all jurisdictions conform with the
requirements of the Convention. Once the federal and provincial governments agree that the Convention has been implemented in all jurisdictions, the federal government proceeds with ratification.
The procedure of consultation makes the provincial governments aware that once a Convention is ratified the fulfilment of Canada's international obligations contracted by the act of ratification will depend on continuous conformity of provincial legislation with the provisions of the Convention. In recent years, following consultations with the provinces, three Conventions
have been ratified, namely : Discrimination in Employment and Occupation (ratified in 1964) ; Employment of Women on underground Work in Mines (ratified in 1966) ; and Employment Policy (ratified in 1966). At present the federal government is in final stages of consultation with the provinces regarding ratification of Convention 87 concerning Freedom of Association
and Protection of the Right to Organize. Formal concurrence with intended ratification has already been obtained from eight provincial governments.
The aim of the I.L.O. is to have as many I.L.O. Conventions as possible ratified by the Member States. However, the constitution of the I.L.O. takes into consideration the difficult position of federal States in contracting international obligations with respect to Conventions, the implementation of which is within the constitutional jurisdiction of component parts of federal states.
The I.L.O. Constitution puts stress on periodical consultations between two levels of government with a view to promoting within the federal state co-ordinated action to give effect to the Conventions (and Recommendations) adopted that would eventually lead to the ratification of such Conventions.
At present there is no formal machinery for consultation with the provinces regarding ratification of I.L.O. Conventions. However, various occasions provide opportunity for such consultation. Often the problem of ratification is being discussed at periodic meetings of federal and provincial deputy Ministers of Labour as well as Ministers of Labour.
Another opportunity to discuss I.L.O. matters and the prospects of ratification is afforded by the annual meetings of the Canadian Association of Administrators of Labour Legislation. Also, it should be noted that the provincial departments of labour are consulted by correspondent in preparing the position of the government of Canada at various stages leading to the
adoption of I.L.O. Conventions and Recommendations.
Recently, in response to suggestions made by the provinces and labour organizations, the International Affairs Branch of the Federal Department of Labour initiated a program of preparing detailed analyses of a selected number of Conventions, the degree of their implementation in Canada and action required by all jurisdictions in Canada to bring total legislation in Canada
into conformity with international standards. The first publication in this series entitled « Minimum Age for Employment — a study of action required to bring legislation in each jurisdiction in Canada into conformity with International Labour Conventions » was published recently in English and French, and sent to all provincial departments of labour and to employers' and
workers' organizations. Other studies in this series are in preparation. Before such study is published, a draft is sent to all provinces for comments to ensure that the provinces agree with the Branch's assessment of their respective legislation within the terms of the selected Conventions.
Through this consultation before the final draft is prepared, provinces have the opportunity to have a critical look at their legislation and in this way all levels of government are involved in critical assessment of their standards as compared with the standards embodied in the Conventions.
It was thought that this kind of publication would create greater awareness in Canada of international standards, and would lead eventually to greater compliance in Canada with I.L.O. Conventions and speed up the process of ratification.
Canada is one of the founding members of the I.L.O. and has been a permanent member of the Governing Body from the very beginning of the organization. For 50 years we have been involved in the process of establishing international labour standards that provide for social justice and better working conditions. It could be argued that in many instances, whether we ratify
the I.L.O. Conventions or not, our Canadian standards are the same or better. But, the reverse is also true. In many other instances our standards are below international standards. The whole process of federal-provincial consultation aiming at ratification of I.L.O. Conventions, whether successful or not, is contributing to raising our Canadian standards. Our ultimate aim of
ratification is the best guarantee of the observance of international standards in Canada.
1. As referred to in Labour Conventions Case, below.
2. As referred to in Labour Conventions Case, below.
3. Attorney-General for Canada and Attorney-General for Ontario and Others (1937) A.C. 326.
4.lbid., p. 342.
5.lbid., pp. 350, 351.
6.lbid. p. 342.
7.Ibid., p. 347.
8.Ibid., p. 347.
9.Ibid., p. 348.
10.Ibid., p. 348.
11.Ibid., p. 349.
12.Ibid., p. 349.
13.Ibid., p. 350.
14.Ibid., p. 350.
15.Ibid., pp. 352, 353.
16.Ibid., p. 351.
17.Ibid., pp. 351, 352.
18.Ibid., p. 352.
19.Ibid., pp. 353, 354.
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Les aspects constitutionnels 
de la ratification des 
conventions de l'O.I.T. 

Jan K. Wanczycki 

Le problème de la ratification des conventions de l'O.I.T. 
par les états fédératifs s'est toujours posé. Après une brève 
présentation de l'Acte de l'Amérique du Nord britannique, 
l'auteur examine plus particulièrement le cas du Canada. 

Introduction 

L'Organisation internationale du Travail a été créée en 1919 dans 
la ferme conviction qu'une paix universelle et durable ne peut être 
réalisée que si elle est fondée sur la justice sociale et sur l'élimination de 
l'injustice, de la misère et des privations. 

Les conventions et recommandations adoptées par l'OIT jouent un 
rôle essentiel dans la réalisation des objectifs primordiaux de l'Organi
sation. Leurs dispositions constituent les normes internationales du 
travail qui touchent tous les aspects des conditions de travail. 

Les conventions sont des projets de traités internationaux destinés à 
être ratifiés, cette ratification créant une obligation légale irrévocable. 

Les recommandations ne sont pas 
destinées à être ratifiées, mais ser
vent à fournir des directives en ma
tière de politique, de législation et 
de pratiques gouvernementales. 

WANCZYCKI, J.K., Chef de la di
vision des études, Direction des af
faires internationales du travail, Mi
nistère du travail du Canada. OTTA
WA. 
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En ratifiant une convention donnée, un État Membre de l'OIT 
assume l'obligation internationale légale de faire appliquer les clauses 
de la convention dans son pays. 

Pouvoir de conclusion et d'exécution des traités 

Le processus de ratification comporte : 

(1) La création et 
(2) l'exécution des obligations assumées du fait de la ratification 

d'une convention. 

Ces aspects sont parfois désignés sous le nom de pouvoir de conclu
sion et d'exécution des traités et, normalement, ces questions sont 
réglementées par les dispositions constitutionnelles d'un pays donné. 

En ce qui concerne le Canada, le pouvoir de ratification et d'appli
cation des conventions de l'OIT prend deux aspects : 

(a) il faut déterminer quel est le niveau de gouvernement qui 
dispose du droit constitutionnel de ratifier les conventions 
de l'OIT ; et 

(b) quel niveau ou quels niveaux de gouvernement (s) dispose 
ou disposent du pouvoir d'appliquer une convention en 
prenant les mesures législatives appropriées, le cas échéant. 

L'Acte de l'Amérique du Nord britannique de 1867 

L'Acte de l'Amérique du Nord britannique de 1867 a donné au 
Canada un cadre constitutionnel, mais, à l'époque, il n'a pas été prévu 
que le Dominion du Canada posséderait une identité juridique distincte 
dans le domaine des relations internationales, et le gouvernement impérial 
de Londres était chargé des relations internationales du Canada. 

C'est pourquoi l'Acte de l'Amérique du Nord britannique ne traite 
que dans l'article 132 des pouvoirs du Parlement et du Gouvernement du 
Canada en matière d'application (exécution) d'obligations internationales 
contractées par le Parlement et le gouvernement de Grande-Bretagne dans 
la mesure où lesdites obligations liaient le Canada. 

À cette époque, le pouvoir de conclure des traités (c'est-à-dire la 
création d'obligations internationales affectant le Canada) s'entendait 
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comme étant de la compétence exclusive du Parlement impérial et du 
gouvernement impérial de Grande-Bretagne. 

Lorsque la Première Guerre mondiale eût donné au Canada la 
personnalité internationale, lorsque son adhésion à la Société des Nations 
fit de ce pays un membre à part entière de la collectivité internationale des 
États souverains, il dut faire face à ses nouveaux pouvoirs et devoirs 
internationaux sans avoir de dispositions constitutionnelles concernant les 
pouvoirs de conclusion et d'exécution de traités qui eussent correspondu 
à son nouveau statut international. On s'en remit surtout à l'interprétation 
juridique de l'Acte de l'Amérique du Nord britannique du soin de combler 
les lacunes constitutionnelles en ce qui concernait la création et l'exécu
tion des obligations internationales du Canada. 

L'affaire des conventions du travail (1937) l 

En 1935, le gouvernement fédéral a ratifié trois conventions de 
TOIT dont le sujet était partiellement du ressort conjoint des autorités 
fédérales et des autorités provinciales, mais principalement du ressort 
des autorités provinciales en vertu de l'article 92 (13) de l'Acte de 
l'Amérique du Nord britannique, à savoir, « La propriété et les droits 
civils dans la province ». 

Les conventions en question étaient les suivantes : 

Convention no 1 : Durée du travail (industrie), 1919 
Convention no 14 : Repos hebdomadaire (industrie), 1921 
Convention no 26 : Méthodes de fixation des salaires minima, 

1928. 

Au cours de la même année (1935) furent votées par le Parlement 
du Canada les lois assurant l'application de ces conventions, à savoir : la 
Loi sur la limitation des heures de travail ; la Loi sur le repos hebdoma
daire dans les entreprises industrielles ; et la Loi sur les salaires minima. 

Par décision du Comité judiciaire du Conseil privé, rendue le 28 
janvier 1937, les lois assurant l'application de ces conventions ratifiées 
furent déclarées ultra vires du Parlement du Canada. 

1. Procureur général du Canada et procureur général de l'Ontario et autres (1937) 
A.C. 326. 
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La question principale qu'avait à trancher le Comité judiciaire du 
Conseil privé était de déterminer si les lois fédérales assurant l'application 
des conventions ratifiées étaient valides alors que chacune de ces lois 
touchait la propriété et les droits civils à l'intérieur de chaque province. 

Le gouvernement fédéral a soutenu que les lois d'application avaient 
été validement votées en vertu des pouvoirs législatifs reconnus au Parle
ment du Dominion par l'Acte de l'Amérique du Nord britannique de 
1867. Il était notamment soutenu que la législation pouvait être justifiée 
soit (1) en vertu de l'article 132 de l'Acte de l'Amérique du Nord 
britannique en tant que législation « nécessaire pour remplir envers les 
pays étrangers, les obligations du Canada ou de n'importe laquelle de 
ses provinces, comme portion de l'empire Britannique, naissant de traités 
conclus entre l'empire et ces pays étrangers » soit encore (2) en vertu 
des pouvoirs généraux, parfois appelés pouvoirs résiduels, que l'article 
91 de l'Acte de l'Amérique du Nord britannique accorde au Parlement 
du Dominion pour légiférer aux fins d'assurer la paix, l'ordre et le bon 
gouvernement du Canada dans tous les domaines ne faisant pas partie 
des catégories de sujets que l'Acte de l'Amérique du Nord britannique 
déclare exclusivement du ressort des législatures provinciales. 

Le jugement soulignait qu'il est essentiel d'établir une distinction 
entre (1) la création, (2) l'exécution, des obligations imposées par un 
traité. Il soulignait que « dans l'empire Britannique, une règle bien 
établie veut que le fait de conclure un traité soit un acte propre au 
domaine exécutif, tandis que l'exécution des obligations qui en découlent, 
si elles entraînent des modifications du droit intérieur existant, nécessite 
des mesures législatives ». Une autre règle veut que « contrairement à ce 
qui se passe dans certains autres pays, les stipulations d'un traité dûment 
ratifié n'aient pas force de loi à l'intérieur de l'empire, du seul fait dudit 
traité ». Si l'exécutif national, c'est-à-dire le gouvernement au pouvoir, 
décide par la ratification d'être lié par les obligations d'un traité qui 
comporte la modification du droit, il doit obtenir l'assentiment du Parle
ment pour l'adoption des lois nécessaires à l'exécution des obligations 
découlant du traité. Il ne fait aucun doute que la création des obligations 
assumées dans les traités soit une fonction de l'exécutif, et de lui seul. 

Une fois que ces obligations ont été crées, « bien qu'elles lient 
l'État vis-à-vis des autres parties contractantes, le Parlement peut refuser 
de les remplir, mettant ainsi l'État en défaut ». Dans un État fédéral où 
l'autorité législative est limitée par un document constitutionnel ou, plus 
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encore, lorsqu'elle est partagée entre diverses législatures selon certaines 
catégories de sujets (comme c'est le cas au Canada), il se peut que les 
obligations imposées par un traité conclu par l'exécutif fédéral doivent 
être remplies par diverses législatures. L'exécutif doit alors obtenir 
l'autorisation de l'organisme législatif (exécution) non seulement du seul 
Parlement auquel l'exécutif peut avoir à rendre compte, mais encore 
de toutes les autres législatures concernées et avec lesquelles l'exécutif 
n'entretient aucun rapport direct. 

Le jugement souligne que la question n'est pas de déterminer com
ment l'obligation est née, ce qui est du domaine de l'exécutif, « mais 
comment l'obligation sera remplie, et cela dépend des pouvoirs de la 
législature ou des législatures compétentes ». 

En déclarant ultra vires du Parlement du Canada les lois fédérales 
donnant suite aux conventions ratifiées, le Comité judiciaire a rejeté les 
arguments présentés par le gouvernement fédéral pour les motifs ci-après : 

L'affirmation selon laquelle les lois d'application sont valides en 
vertu de l'article 132 de l'Acte de l'Amérique du Nord britannique a été 
rejetée parce que les obligations internationales contractées par la ratifi
cation des conventions n'étaient pas des obligations du Canada en tant 
que partie de l'empire Britannique, mais du Canada « en vertu de son 
nouveau statut, à savoir la personnalité internationale », et qu'elles 
ne découlaient pas d'un traité conclu entre l'empire Britannique et les 
pays étrangers. Il était également impossible d'accepter l'argument selon 
lequel les obligations d'exécuter les conventions étaient nées « en vertu 
de » la XIIIe partie du Traité de Versailles qui traite de la création de 
l'OIT. À cet égard, le jugement constate que « aucune obligation de 
légiférer à l'égard d'aucune des questions en causes n'a pris naissance 
tant que l'exécutif canadien, à qui l'on avait laissé l'entière liberté de 
son choix, n'eût pas adhéré aux conventions, ce qui constitue un fait nou
veau non prévu par le traité ». 

Le second argument, à savoir que le pouvoir de voter les lois con
testées se fondait sur l'article 91 de l'Acte de l'Amérique du Nord 
britannique, a également été rejeté. De l'avis du Comité judiciaire, il ne 
fait aucun doute que la législation contestée tombe normalement dans le 
cadre des sujets que l'article 92 de l'Acte de l'Amérique du Nord 
britannique attribuait exclusivement aux législatures des provinces, à 
savoir la propriété et les droits civils dans les provinces. De ce fait, ladite 
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législation est expressément exclue des pouvoirs généraux accordés au 
Parlement du Canada par les premiers mots de l'article 91 (la paix, 
l'ordre et le bon gouvernement du Canada). 

En outre, le jugement rejetait l'argument selon lequel on pouvait 
passer outre à la répartition des pouvoirs dans les articles 91 et 92 
de l'Acte de l'Amérique du Nord britannique, et justifier la législation 
fédérale parce que les lois en question concernaient des domaines d'une 
importance générale telle qu'elles atteignaient « des dimensions suffisantes 
pour affecter la chose publique » et pour avoir « cessé d'être simplement 
locales ou provinciales pour devenir des affaires d'importance nationale ». 
Un tel argument ne pouvait être admis que dans certaines circonstances 
exceptionnelles, par exemple en cas d'épidémie, de peste ou lorsqu'il 
existe « quelque menace extraordinaire à la vie nationale au Canada », 
mais la situation au Canada à l'époque où avaient été votées les lois en 
question était très éloignées de conditions suffisamment exceptionnelles 
pour transcender la répartition normale des pouvoirs prévus aux articles 
91 et 92. 

Le jugement a souligné qu'aux fins des articles 91 et 92, qui répar
tissent les pouvoirs législatifs entre le Dominion et les provinces, « il 
n'existe aucune chose telle qu'une législation en matière de traité en soi ». 

La répartition des pouvoirs législatifs est fondée sur des catégories 
de sujets. Par conséquent, lorsqu'un traité porte sur une catégorie donnée 
de sujets, il y a lieu de déterminer en conséquence quel est le pouvoir 
législatif chargé d'en assurer l'exécution. Le jugement a souligné que la 
répartition des pouvoirs législatifs entre deux niveaux de gouvernement 
constitue probablement la condition la plus essentielle du « compact 
interprovincial » réalisé en vertu de l'Acte de l'Amérique du Nord britan
nique. Par conséquent, toute prétention de la part du Dominion, à la 
suite de la ratification d'un traité, de légiférer sur des sujets réservés 
aux législatures provinciales aurait pour effet « de miner les garanties 
constitutionnelles de l'autonomie provinciale constitutionnelle ». 

Il est vrai, soulignait le jugement, que l'exécutif fédéral a maintenant 
le pouvoir de conclure des traités et d'assumer des obligations internatio
nales. Mais si lesdites obligations portent sur des catégories de sujets 
qui sont du ressort des législatures provinciales et qui sont énumérés à 
l'article 92, leur exécution est exclusivement de la compétence des 
législatures provinciales. En d'autres termes, le Comité judiciaire ajoutait 
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que « le Dominion ne peut pas, du seul fait des promesses qu'il ferait à 
des pays étrangers, se revêtir d'un pouvoir législatif incompatible avec 
la constitution qui lui a donné naissance ». 

Les effets de l'affaire des conventions du travail 

La décision n'affectait pas la validité de la ratification des conven
tions en question. Le Canada se trouvait toujours obligé de respecter les 
dispositions des conventions ratifiées, mais les lois votées par le Parlement 
du Canada, dans le but de remplir les obligations contractées, avaient 
été déclarées ultra vires et, par conséquent, invalides. Il ne restait plus au 
gouvernement fédéral que le choix entre deux solutions. Le Canada pouvait 
songer à dénoncer lesdites conventions en vertu des clauses contenues 
dans chacune d'entre elles. L'autre solution était de considérer que les 
ratifications liaient toujours le Canada, dans l'espoir que les provinces, 
tout comme le gouvernement fédéral, agissant dans le cadre de leur 
compétence respective, voteraient les lois nécessaires à l'exécution des 
obligations internationales contractées par l'exécutif fédéral. C'est cette 
seconde solution qui fut adoptée. Le Canada ne dénonça pas les conven
tions, et l'action législative entreprise aux deux niveaux de gouvernement 
nous a permis dans l'ensemble de respecter les conventions concernant 
le repos hebdomadaire et les méthodes de fixation des salaires minima. 
En ce qui concerne la convention no 1 — Durée du travail (industrie) 
— on ne s'y conforme pas encore intégralement. 

Le jugement du Conseil privé avait clarifié les aspects constitutionnels 
de la ratification des conventions de l'OIT en indiquant de quelle façon 
le Canada pouvait s'acquitter de ses obligations contractuelles interna
tionales lorsque les sujets des conventions étaient du ressort exclusif des 
provinces ou de la compétence conjointe du gouvernement fédéral et des 
gouvernements provinciaux. 

L'attitude à l'égard des conventions de l'OIT dont le sujet est de la 
compétence exclusive du gouvernement fédéral n'avait pas été affectée 
par la décision du Conseil privé et diverses conventions de ce type ont été 
ratifiées, notamment dans le domaine des conditions d'emploi des marins. 

En ce qui concerne les conventions intéressant à la fois le gouver
nement fédéral et les gouvernements provinciaux, le jugement soulignait 
la nécessité de la consultation et de la coopération avec les provinces 
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afin que le Canada puisse non seulement contracter des obligations 
internationales, mais encore les remplir. 

Pratique actuelle en matière de ratification 

Avant de procéder à une ratification, le Canada a eu pour politique 
de chercher d'abord à mettre sa législation en complète conformité avec 
les exigences d'une convention. 

Lorsque le sujet d'une convention est du ressort exclusif du gouver
nement fédéral, cette conformité peut s'obtenir par des lois fédérales. À 
la fin de 1968, le Canada avait ratifié 17 conventions de ce type 

Dans les cas où le sujet d'une convention est en partie du ressort 
fédéral et en partie du ressort provincial, la conformité ne peut s'obtenir 
qu'au moyen du vote de lois d'application par tous les gouvernements, 
fédéral et provinciaux. Ceci nécessite une consultation étroite avec les 
provinces afin de déterminer si les dispositions de leurs lois sont confor
mes aux exigences de la convention. Lorsque les gouvernements fédéral 
et provinciaux se sont ainsi assurés que la convention a été appliquée 
partout, le gouvernement fédéral procède à la ratification. 

Au cours des dernières années, après consultation avec les provinces, 
trois conventions ont été ratifiées, à savoir : la discrimination en matière 
d'emploi et de profession (ratifiée en 1964) ; l'emploi des femmes aux 
travaux souterrains dans les mines (ratifiée en 1966) ; la politique de 
l'emploi (ratifiée en 1966). À l'heure actuelle, le gouvernement fédéral en 
est au stade final des consultations avec les provinces au sujet de la 
ratification de la convention 87 concernant la liberté d'association et la 
protection du droit syndical. L'accord formel au sujet de la ratification 
a déjà été obtenu de huit gouvernements provinciaux. 

À l'heure actuelle, il n'existe aucun mécanisme particulier de consul
tation avec les provinces concernant la ratification des conventions de 
l'OIT. Diverses occasions fournissent cependant la possibilité d'une 
telle consultation. Le problème de la ratification est souvent discuté au 
cours des réunions périodiques des sous-ministres fédéral et provinciaux 
du travail, comme aussi aux réunions des ministres du travail et aux 
réunions annuelles de l'Association canadienne des administrateurs de 
la législation ouvrière. Il y a lieu de noter également que les ministères 
provinciaux du Travail sont consultés par correspondance lorsqu'on prépa-
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re la position à être adoptée par le gouvernement du Canada aux divers 
stades qui aboutissent à l'adoption de conventions et recommandations 
de l'OIT. 

Récemment, en réponse à des suggestions faites par les provinces et 
par les organisations syndicales, la Direction des affaires internationales 
du travail, du ministère du Travail du Canada, a entrepris des analyses 
détaillées d'un certain nombre de conventions, de leur degré d'application 
au Canada et des mesures qui s'imposent au niveau de tous les gouver
nements au Canada pour mettre l'ensemble de la législation canadienne 
en conformité avec les normes internationales. La première publication 
de cette série, intitulée « Âge minimum d'admission à l'emploi — Étude 
des mesures qui s'imposent pour conformer les lois des provinces et 
territoires et du gouvernement du Canada aux conventions internationales 
du travail » a récemment été publiée en anglais et en français, et envoyée 
à tous les ministères provinciaux du Travail et aux organisations d'em
ployeurs et de travailleurs. D'autres études de cette série sont en voie de 
préparation. 

On a pensé que ce type de publication assurerait par tout le Canada 
une meilleure connaissance des normes internationales, et aurait éventuel
lement pour résultat une plus ample application des conventions de l'OIT 
par le Canada, et une accélération du processus de ratification. 

CONSTITUTIONAL ASPECTS OF RATIFICATION 
OF I.L. O. CONVENTIONS 

INTRODUCTION 

The International Labour Organization was established in 1919 on the firm 
belief that universal and lasting peace can only be established if based upon social 
justice and by eliminating injustice, hardship and privation. 

The Conventions and Recommendations adopted by the I.L.O. play an essential 
part in fulfilling the basic objectives of the organization. 

The provisions of Conventions and Recommendations forai international labour 
standards affecting ail aspects of conditions of labour. 

By the end of 1968 the I.L.O. had adopted 128 Conventions and 132 Recom
mendations. 

Conventions are draft international treaties intended for ratification and when 
ratified they create binding légal obligations. 
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Recommendations are not intended for ratification but to provide guidance to 
governmental policies, législation and practice. 

The making of both Conventions and Recommendations is a function of the I.L.O. 
Conférence. In each case a majority of two-thirds of the votes cast by the delegates 
présent is required for their adoption. 

A Convention adopted by the I.L.O. is a draft international treaty. This character 
of a draft international treaty is not impaired by the fact that owing to the tripartite 
structure of the I.L.O. (governments, workers, employers) the adoption of I.L.O. 
Conventions is not subject to unanimous agreement of government delegates of the 
Member States. The fact that a draft Convention is adopted by a two-thirds majority 
vote of delegates representing governments, workers and employers is a spécifie 
characteristic of the I.L.O. 

A Member State of the I.L.O., by ratifying a given Convention, assumes a légal 
international obligation to the effect that the requirements of a Convention will be 
met in the ratifying country. 

In case of non-compliance with the ratified Convention, a complaint against 
the ratifying country may be lodged with the I.L.O. either by an industrial asso
ciation of employers or of workers, or by any other ratifying State. Procédures 
dealing with such complaints are outlined in the I.L.O. Constitution. 

The enforcement of the ratified I.L.O. Conventions is not restricted to the formai 
complaints mentioned above. By a system requiring periodic reports which are 
examined by a committee of experts, the I.L.O. exercises very effective supervision 
of the application of ratified Conventions. 

TREATY-MAKING AND TREATY-PERFORMING POWERS 

The process of ratification entails : 

( 1 ) the formation ; and 

(2) the performance, 
of the obligations undertaken by a Convention 
(or a treaty). 

Thèse two aspects are sometimes referred to as the treaty-making and treaty-
performing powers. 

In countries with written constitutions, thèse matters are usually dealt with in 
the Constitution. In the case of unitary States, the position is simple. The national 
executive (the government of the day) performs ratification, essentially an executive 
act, with or without consent of the législative branch of the government (Parliament). 
In some Systems, a ratified treaty may, by the provisions of the Constitution, become 
automatically a part of the law of the land. In others, it may require — to be inter-
nally effective — implementing législation. This may already exist or may hâve 
to be enacted by Parliament. 

In the case of fédéral states, the situation is more complicated. The treaty-
making power is normally the exclusive prérogative of the central (fédéral) govern
ment. The implementing (performing) power, in cases where a ratified treaty does 
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not become automatically the law of the land, would be vested in a législature or 
législatures following the constitutional division of powers. 

The power of ratifying and implementing I.L.O. Conventions within the 
Canadian constitutional context has two aspects : 

(a) which level of government has constitutional power to ratify I.L.O. Con
ventions ; and 

(b) which level or levels of governments has or hâve power to implement a 

Convention by taking appropriate législative measures, when necessary. 

THE BRITISH NORTH AMERICA ACT, 1867 

The B.N.A. Act enacted by the Parliament of the United Kingdom in 1867 
and subséquent amendments established Canada as it is known today, and form 
the written part of the Canadian Constitution. The unwritten part of the Canadian 
Constitution consists of political conventions and customs which form the un
written Constitution of the United Kingdom which has been applied in Canada 
before and after the enactment of the B.N.A. Act. 

Some judicial décisions, particuîarly those rendered by the Privy Council in 
London in interpreting the provisions of the B.N.A. Act, added an important élément 
to the totality of written and unwritten rules that form the Canadian Constitutional 
setup. 

When, in 1867, the B.N.A. Act was enacted, it was not contemplated that the 
Dominion of Canada would possess treaty-making powers. At that time, Canada did 
not possess a separate juristic identity in the field of international relations and 
the Impérial Government in London was responsible for Canada's international 
relations. 

Therefore, the B.N.A. Act only in one section dealt with the powers of the 
Parliament and Government of Canada regarding implementation (performance) 
of international obligations contracted by the Parliament and Government of Great 
Britain insofar as such obligations were binding Canada. The relevant section 
132 of the B.N.A. Act reads as follows : 

« The Parliament and Government of Canada shall hâve ail powers 
necessary or proper for performing the obligations of Canada or of 
any Province thereof, as part of the British Empire, towards Foreign 
Countries, arising under Treaties between the Empire and such Fo
reign Countries ». 

At that time the treaty-making power (that is the création of international 
obligations affecting Canada) was understood to be within the exclusive com
pétence of the Impérial Parliament and Government of Great Britain. 

When Canada emerged from the First World War as an international person, 
and through membership in the League of Nations became a full fledged member 
of the international community of sovereign states, she faced her new international 
capacities and responsibilities without constitutional provisions regarding the treaty-
making and treaty-performing powers that would correspond to her new interna-
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tional status. It was mainly left to judicial interprétation of the B.N.A. Act to fill in the 
constitutional gaps regarding the formation and performance of Canada's inter
national obligations. 

When fédéral législation implementing Canada's obligations under the Aero-
nautic Convention was challenged, the Judicial Committee of the Privy Council 
upheld the validity of such législation under section 132 of the B.N.A. Act as being 
législation to perform obligations imposed by a treaty between the British Empire 
and the foreign countries (The Aeronautics Case (1932) A.C. 54). ! 

In the Radio Case (1932) A.C. 304, the validity of the fédéral radio com
munication législation implementing the international Convention was upheld not 
on the ground of section 132 of the B.N.A. Act, but on the ground that the Con
vention in question dealt with classes of matters not included within the enumerated 
classes of the subjects reserved in section 92 of the B.N.A. Act exclusively to 
provincial législatures, or even within the enumerated classes reserved to the Do
minion Parliament in section 91 of the B.N.A. Act. Moreover, part of the subject-
matter of the Convention, namely, broadcasting, might corne under the heading 
« Inter-provincial Telegraphs », expressly excluded from section 92 and thus falling 
within fédéral jurisdiction 2. 

THE LABOUR CONVENTIONS CASE (1937) 3 

In 1935 the fédéral government ratified three I.L.O. Conventions the subject 
matter of which was partly within both fédéral and provincial jurisdictions, but 
primarily within provincial jurisdiction under section 92 (13) of the B.N.A. Act, 
namely, « Property and civil rights in the Province ». 

The Conventions in question were : 

Convention No. 1 : Hours of Work (Industry), 1919 
Convention No. 14 : Weekly Rest (Industry), 1921 
Convention No. 26 : Minimum Wage-Fixing Machinery, 1928. 

The same year (1935) the législation implementing thèse Conventions was 
enacted by the Parliament of Canada, namely : The Limitation of Hours of Work 
Act ; The Weekly Rest in Industrial Undertakings Act ; and the Minimum Wage Act. 

By the décision of the Judicial Committee of the Privy Council rendered on 
January 28, 1937, the statutes implementing thèse ratified Conventions were declared 
ultra vires of the Parliament of Canada. 

This décision of the Privy Council is of primary importance as it dealt with 
the question of ratification and implementation of the I.L.O. Conventions and 
international treaties in gênerai within Canadian constitutional framework and the 
B.N.A. Act in particular. 

1. As referred to in Labour Conventions Case, below. 
2. As referred to in Labour Conventions Case, below. 
3. Attorney-General for Canada and Attorney-General for Ontario and Others 

(1937) A.C. 326. 
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Considering that the constitutional position established in the judgment of 
the Privy Council in the Labour Conventions Case is still applied to Canada's 
approach to ratification and implementation of I.L.O. Conventions, it might be 
useful to présent the main aspects of the judgment. 

The main issue that the Judicial Committee of the Privy Council was called 
to décide was whether the fédéral statutes implementing the ratified Conventions 
were valid. It was admitted at the bar that each statute affected property and civil 
rights within each province. 

Nevertheless, the fédéral government argued that the implementing légis
lation was validly enacted under the législative powers given to the Dominion 
Parliament by the B.N.A. Act, 1867. In particular, it was contended that the légis
lation could be justified either (1) under section 132 of the B.N.A. Act as being 
législation « necessary or proper for performing the obligations of Canada, or 
any Province thereof, as part of the British Empire, towards foreign countries, 
arising under treaties between the Empire and such foreign countries » or (2) under 
the gênerai powers, sometimes called residuary powers granted by section 91 of 
the B.N.A. Act to the Dominion Parliament to make laws for the peace, order 
and good government of Canada in relation to ail matters not coming within the 
classes of subjects assigned by the B.N.A. Act exclusively to the législatures of the 
Provinces 4. 

The latter argument was apparently prompted by an opinion expressed by 
the Chief Justice of the Suprême Court of Canada (when the case was considered 
by that Court) that the judgments of the Judicial Committee in the Aeronautîcs 
Case and the Radio Case (referred to above) indicated that « jurisdiction to legis-
late for the purpose of performing the obligation of a treaty résides exclusively 
in the Parliament of Canada » 5. 

The provinces (Ontario, New Brunswick and British Columbia) contended : 

Regarding the first argument — 
(a) « that the obligations, if any, of Canada under the labour con

ventions did not arise under a treaty or treaties made between 
the Empire and foreign countries: and that therefore section 
132 of the B.N.A. Act did not apply »; 

(b) «that the Canadian Government had no executive authority to 
make any such treaty as was alleged»; 

(c) «that the obligations said to hâve been incurred, and the légis
lative powers sought to be exercised, by the Dominion were not 
incurred and exercised in accordance with the terms of the 
Treaty of Versailles». 

Regarding the second argument — 
«if the Dominion had to rely only upon the powers given by s. 91, 
the législation was invalid, for it related to matters which came 
within the classes of subjects exclusively assigned to the Législa
tures of the Provinces — namely, property and civil rights in the 
province » 6. 

4. lbid., p. 342. 
5. lbid., pp. 350, 351. 
6. lbid. p. 342. 



740 lNDUSTRIAL RELATIONS, VOL. 2 4 , NO 4 

The judgment stressed that it is essential to make the distinction between (1) 
the formation, (2) the performance, of the obligations constituted by a treaty. 
It pointed out that « within the British Empire there is a well-established rule that 
the making of a treaty is an executive act, while the performance of its obligations, 
if they entail altération of the existing domestic law, requires législative action » 7. 
Another rule is that, « unlike some other countries, the stipulations of a treaty 
duly ratified do not within the Empire, by virtue of the treaty alone, hâve the force 
of law » 8. If the national executive, the government of the day, décide by the 
act of ratification to be bound by the obligations of a treaty which involves altér
ation of law it has to obtain the assent of Parliament to the necessary législation 
implementing the treaty obligations. There is no doubt that the création of the 
obligations undertaken in treaties is the function of the executive alone. Once 
such obligations are created, « while they bind the State as against the other con-
tracting parties, Parliament may refuse to perform them and so leave the State 
in default » 9. 

In a unitary state (like the United Kingdom) with a législature possessing 
unlimited powers, the problem is simple. Parliament will either fulfil or fail to 
fulfil treaty obligations imposed upon the state by its executive. The nature of the 
obligations does not affect the full power of the Parliament to make them into 
law only if it so chooses. But the problem is complex in a state where the législature 
does not possess absolute authority ; or, in a fédéral state where législative autho-
rity is either limited by a constitutional document, or, even more so when it is 
divided up between différent législatures in accordance with classes of subject-
matter (as in Canada). In this latter case, the obligations imposed by a treaty 
may hâve to be performed by several Législatures. Then the executive has to 
obtain the législative assent (implementation) not only of the one Parliament to 
which the executive may be responsible but also of ail other législatures concerned 
and to which the executive stands in no direct relation. 

The judgment emphasized that the question is not how is the obligation 
formed, which is the function of the executive, « but how is the obligation to be 
performed, and that dépends upon the authority of the compétent Législature or 
Législatures »10 . At this point it should be noted that the Judicial Committee 
did not consider necessary to rule on the contention submitted by the Provinces 
that the Canadian government did not hâve executive authority to ratify the 
Conventions in question. But, on the other hand, the Judicial Committee noted 
that no argument was raised that would question « the international status which 
Canada had now attained, involving her compétence to enter into international 
treaties as an international juristic person » n. 

In declaring the fédéral statu tes implementing the ratified Conventions to be 
ultra vires of the Parliament of Canada, the Judicial Committee rejected the con
tentions submitted by the Fédéral government on the following grounds : 

7. Ibid., p. 347. 
8. Ibid., p. 347. 
9. Ibid., p. 348. 

10. Ibid., p. 348. 
11. Ibid., p. 349. 
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The contention that the implementing législation was valid under section 132 
of the B.N.A. Act was rejected on the ground that the international obligations 
contracted by ratifying the conventions were not obligations of Canada as part 
of the British Empire, but of Canada, «by virtue of her new status as an inter
national person », and were not created under a treaty between the British Empire 
and foreign countries 12. The judgment admitted that it was not contemplated in 
1867 that the Dominion would possess treaty-making powers, but added that it was 
impossible to stretch section 132 so as to cover the event not contemplated at that 
time, also, it was impossible to accept the argument that the obligations to 
perform the conventions arose « under » part XIII of the Treaty of Versailles 
which dealt with the establishment of the I.L.O. In this respect, the judgment 
stated that « no obligation to legislate in respect of any of the matters in 
question arose until the Canadian executive, left with an unfettered discrétion, 
of their own volition, acceded to the conventions, a novus actus not determined by 
the Treaty » 13. 

The second argument that the power to enact the contested législation was 
based on section 91 of the B.N.A. Act was also rejected. In the opinion of the 
Judicial Committee, there is no doubt whatsoever that normally the contested 
législation came within the classes of subjects by section 92 of the B.N.A. Act 
assigned exclusively to the législatures of the Provinces, namely, property and 
civil rights in the Province. Being so, such législation is expressly excluded from 
the gênerai powers given to the Parliament of Canada by the first words of section 
91 (Peace, Order and good Government of Canada) 14. 

Further, the judgment rejected the argument that the distribution of powers 
in sections 91 and 92 of the B.N.A. Act could be disregarded and fédéral légis
lation could be justified on the grounds that the législation in question was con-
cerned with matters of such gênerai importance as to hâve attained « such dimen
sions as to affect the body politic » and to hâve « ceased to be merely local or 
provincial » and to hâve « become matters of national concern ». Such argument 
could only be accepted in some exceptional circumstances such as épidémie of 
pestilence or the existence of « some extraordinary péril to the national life in 
Canada », but the situation in Canada at the time of the enactment of the légis
lation in question was far from such highly exceptional conditions which might 
over-ride the normal distribution of powers in sections 91 and 92 15. 

The judgment stressed that for the purposes of sections 91 and 92, which 
divided the législative powers between the Dominion and the Provinces, «there is 
no such thing as treaty législation as such » 16. 

The distribution of législative powers is based on classes of subjects. Conse-
quently when a treaty affects a particular class of subjects then the législative 
power of performing it is to be ascertained accordingly. The judgment stressed that 
the distribution of législative powers between two levels of governments constitutes 

12. Ibid., p. 349. 
13. Ibid., p. 350. 
14. Ibid., p. 350. 
15. Ibid., pp. 352, 353. 
16. Ibid., p. 351. 
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probably the most essential condition in the « inter-provincial compact » achieved 
under the B.N.A. Act. Therefore, any claim by the Dominion following ratification 
of a treaty to legislate on matters reserved to provincial législatures would «under-
mine the constitutional safeguards of Provincial constitutional autonomy » 17. 

It is true, the judgment noted, that the fédéral executive has now the powers 
of making treaties and assuming international obligations. But if such obligations 
affect the classes of subjects within provincial jurisdictions enumerated in section 
92, their implementation is within the compétence of the Provincial législatures 
only. In other words, the Judicial Committee added that « the Dominion cannot, 
merely by making promises to foreign countries, clothe itself with législative author-
ity inconsistent with the Constitution which gave it birth » 18. 

Finally, the judgment stated : 
« It must not be thought that the resuit of this décision is that Canada 
is incompétent to legislate in performance of treaty obligations. In 
totality of législative powers, Dominion and Provincial together, she 
is fully equipped. But the législative powers remain distributed, and 
if in the exercice of her new functions derived frorn her new interna
tional status Canada incurs obligations they must, so far as législa
tion be concerned, when they deal with Provincial classes of subjects, 
be dealt with by the totality of powers, in other words by co-operation 
between the Dominion and the Provinces. While the ship of the state 
now sails on larger ventures and into foreign waters she still retains 
the watertight compartments which are an essential part of her original 
structure » 19. 

EFFECTS OF LABOUR CONVENTIONS CASE 

The décision of the Judicial Committee of the Privy Council created an aw-
kward situation for Canada. The décision did not affect the validity of ratification 
of the Conventions in question. Canada remained bound to comply with the pro
visions of the ratified Conventions but the législation enacted by the Parliament of 
Canada, in order to perform the contracted obligations, was declared ultra vires 
and consequently not valid. There were two courses open to the fédéral govern-
ment. Canada could consider the denouncing of thèse conventions under the terms 
provided in each of them. Alternatively, Canada could remain bound by the ratifi
cations hoping that the provinces as well as the fédéral government acting within 
their respective jurisdictions would enact the necessary législation implementing the 
international obligations contracted by the fédéral executive. The second alter
native was adopted. Canada did not denounce the conventions, and législative 
action on both levels of government brought us on the whole into compliance with 
conventions regarding weekly rest and minimum wage-fixing machinery. Regarding 
Convention No. 1 — Hours of Work (Industry) — full compliance as yet has 
not been achieved. 

The judgment of the Privy Council clarified the constitutional aspects of 
ratification of the I.L.O. Conventions by indicating how Canada could perform 

17. Ibid., pp. 351, 352. 
18. Ibid., p. 352. 
19. Ibid., pp. 353, 354. 
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contractual international obligations when subject matters of the conventions fall 
within exclusive provincial or both fédéral and provincial jurisdictions. 

The approach regarding I.L.O. Conventions, the subject matter of which is 
within exclusive fédéral jurisdiction was not affected by the Privy Council décision 
and several conventions of this kind hâve been ratified particularly in the field 
of conditions of employment of seafarers. 

Regarding conventions affecting both fédéral and provincial jurisdictions, the 
judgment stressed the need of consultation and co-operation with the provinces 
in order that Canada could not only create, but also fulfil, her international obli
gations. 

PRÉSENT PRACTICE AFFECTING RATIFICATION 

Before proceeding with ratification it has been Canada's policy to first obtain 
virtually complète législative conformity with the requirements of a Convention. 

When the subject matter of the Convention is within exclusive fédéral juris
diction, such conformity can be secured through fédéral législation. Up to the 
end of 1968, Canada had ratified 17 such Conventions. 

In situations where the subject matter of a Convention is partly within fédéral 
and partly within provincial jurisdictions, conformity dépends on the adoption 
of implementing législation by ail the provincial and the fédéral governments. This 
involves close consultation with the provinces to find out whether the législative 
provisions in ail jurisdictions conform with the requirements of the Convention. 
Once the fédéral and provincial governments agrée that the Convention has been 
implemented in ail jurisdictions, the fédéral government proceeds with ratification. 

The procédure of consultation makes the provincial governments aware that 
once a Convention is ratified the fulfilment of Canada's international obligations 
contracted by the act of ratification will dépend on continuous conformity of pro
vincial législation with the provisions of the Convention. In récent years, following 
consultations with the provinces, three Conventions hâve been ratified, namely : 
Discrimination in Employment and Occupation (ratified in 1964) ; Employment 
of Women on underground Work in Mines (ratified in 1966) ; and Employment 
Policy (ratified in 1966). At présent the fédéral government is in final stages of 
consultation with the provinces regarding ratification of Convention 87 concern-
ing Freedom of Association and Protection of the Right to Organize. Formai con
currence with intended ratification has already been obtained from eight provincial 
governments. 

The aim of the I.L.O. is to hâve as many I.L.O. Conventions as possible 
ratified by the Member States. However, the constitution of the I.L.O. takes 
into considération the difficult position of fédéral States in contracting international 
obligations with respect to Conventions, the implementation of which is within 
the constitutional jurisdiction of component parts of fédéral states. The I.L.O. 
Constitution puts stress on periodical consultations between two levels of govern
ment with a view to promoting within the fédéral state co-ordinated action to give 
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effect to the Conventions (and Recommendations) adopted that would eventually 
lead to the ratification of such Conventions. 

At présent there is no formai machinery for consultation with the provinces 
regarding ratification of I.L.O. Conventions. However, various occasions provide 
opportunity for such consultation. Often the problem of ratification is being dis-
cussed at periodic meetings of fédéral and provincial deputy Ministers of Labour 
as well as Ministers of Labour. 

Another opportunity to discuss I.L.O. matters and the prospects of ratification 
is afforded by the annual meetings of the Canadian Association of Administrators 
of Labour Législation. Also, it should be noted that the provincial deparUnents of 
labour are consulted by correspondent in preparing the position of the govern-
ment of Canada at various stages leading to the adoption of I.L.O. Conventions and 
Recommendations. 

Recently, in response to suggestions made by the provinces and labour organi-
zations, the International Affairs Branch of the Fédéral Department of Labour 
initiated a program of preparing detailed analyses of a selected number of Con
ventions, the degree of their implementation in Canada and action required by 
ail jurisdictions in Canada to bring total législation in Canada into conformity 
with international standards. The first publication in this séries entitled « Minimum 
Age for Employment — a study of action required to bring législation in each 
jurisdiction in Canada into conformity with International Labour Conventions » 
was published recently in English and French, and sent to ail provincial depart-
ments of labour and to employers' and workers' organizations. Other studies in 
this séries are in préparation. Before such study is published, a draft is sent to ail 
provinces for comments to ensure that the provinces agrée with the Branch's 
assessment of their respective législation within the terms of the selected Con
ventions. 

Through this consultation before the final draft is prepared, provinces hâve 
the opportunity to hâve a critical look at their législation and in this way ail levels 
of government are involved in critical assessment of their standards as compared 
with the standards embodied in the Conventions. 

It was thought that this kind of publication would create greater awareness 
in Canada of international standards, and would lead eventually to greater com-
pliance in Canada with I.L.O. Conventions and speed up the process of ratification. 

Canada is one of the founding members of the I.L.O. and has been a permanent 
member of the Governing Body from the very beginning of the organization. For 
50 years we hâve been involved in the process of establishing international labour 
standards that provide for social justice and better working conditions. It could 
be argued that in many instances, whether we ratify the I.L.O. Conventions or 
not, our Canadian standards are the same or better. But, the reverse is also true. 
In many other instances our standards are below international standards. The 
whole process of federal-provincial consultation aiming at ratification of I.L.O. 
Conventions, whether successful or not, is contributing to raising our Canadian 
standards. Our ultimate aim of ratification is the best guarantee of the observance 
of international standards in Canada. 


