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Alberta’s Occupational Health
and Safety Amendment Act, 1983

E. G. Fisher
and
I.F. Ivankovich

This paper presents and analyses the salient features of the
1983 amendments enacted by Alberta’s Progressive Conservative
Government.

Alberta’s Occupational Health and Safety Act! covers nearly all pro-
vincial, private and public sector industries, except those industries
regulated by the Federal Government?. Recently enacted amendments to the
Act signify a redirecting of Alberta regulatory policy in this area and now
enable Alberta’s legislation to take its place within the ranks of progressive
provincial legislation in the occupational health and safety field. These
amendments attempt to clarify legal responsability for occupational health
and safety matters, to encourage greater occupational health and safety
awareness and training within firms and public sector organizations, to
foster greater flexibility in administration by shifting from specific to per-
formance standards and to consolidate all regulations concerning occupa-
tional health and safety under one department.

The Occupational Health and Safety Amendment Act, 1983 was in-
troduced into the Alberta Legislative Assembly on May 3, 1983. It received
Royal Assent on June 6, 1983 and was proclaimed effective with the excep-
tion of sections 8 and 11 which are to come into force at a later date follow-
ing industry consultations®. Throughout approximately fifty submissions
received on the draft legislation, concern and guarded alarm was evidenced
within the ranks of employers and organized labour®. A prominent Alberta
labour relations lawyer pointed out that the Act could have a major impact
on employers with collective agreements by potentially creating a double
jeopardy situation in disciplining employees. He also opined that the
amendments represented a significant shift of administrative authority to
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occupational health and safety officers with an attendant weakening of
management rights®, The Alberta Federation of Labour expressed its con-
cern that the shift towards performance standards might dilute previously
established specific standards and, further, that workers might not possess
rights and authority concomitant with the greater responsibilities conferred
on them by the amendments’.

This paper presents and analyses the salient features of the 1983
amendments enacted by Alberta’s Progressive Conservative Government.
Specific areas where legislative change was withheld are also canvassed.
Throughout, the analysis is aided by reference to 1983 Bill 231 which was
subsequently introduced into the Legislative Assembly by the Official Op-
position, the New Democratic Party of Alberta?.

REDEFINITION OF EMPLOYER AND EMPLOYEE OBLIGATIONS
Amended Definitions

The Occupational Health and Safety Act imposes upon employers the
primary responsibility of ensuring the health and safety of workers®. The
1983 amendments, in addition to imposing new occupational health and
safety duties upon employers, also expanded the definitional parameters of
«employer». The definition, prior to the amendments, comprised «a person
who employs one or more workers» or «a person who is self-employed in an
occupation»!?, The OHSAA, 1983 expanded that definition to include:

(iii) a person designated by an employer as his representative, or

(iv) a director or officer of a corporation who oversees the occupational
health and safety of the workers employed by the corporation.!!

A person designated by an employer as his representative could conceivably
include the organization’s safety officer or supervisors and crew
leaders/workers, particularly if responsibility for occupational health and
safety matters is part of their job descriptions. On the other hand, if such
individuals can only act subject to discussions and the receipt of instructions
from their superiors, the ultimate responsibility now would rest with «a
director or officer of a corporation who oversees the occupational health
and safety of the workers employed by the corporation'?». The position
where ultimate responsibility lies will be determinative of which «person{s]»
might be prosecuted and subject to fines and/or imprisonment pursuant to
section 32 of the Act!’.

This amended definition of «employer», especially insofar as it utilizes
a default designation mechanism, fails to sufficiently and practically clarify
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the ultimate pinpointing of occupational health and safety responsibilities.
While increasing the number of mutually exclusive individuals within the
definitional parameters of «employer» serves a laudable legislative purpose
by encouraging each potential «employer» to err on the side of caution, it
does so at the expense of creating concomitant uncertainty and encouraging
resort to litigation to resolve subsequent questions of status. In addition,
the potential labelling of certain managerial or supervisory personnel as
«employer» may cause some confusion, particularly among laymen.
Perhaps it would have been better to term such personnel «agents for the
employer with regard to occupational health and safety matters» as seems
to be the legislative intention'4. And as «persons», they still remain subject
to prosecution under section 32 for contravention of the Act or regulations.
In this respect the New Democratic Party’s proposed amendment in section
9 of Bill 231 also accepts the designation of managerial and supervisory
employees as «employers» but goes further by attempting to impose ex-
clusive liability for contravention of the Act or regulations upon such
«employer». This proposal arguably serves as an attack on the «man-at-the-
centre» theory of accident causation sometimes attributed to Alberta oc-
cupational health and safety legislation, i.e., that industrial accidents are
caused by employers, their representatives, including supervisors, and the
work environments supplied employees, rather than by workers’ mistakes*s.
The cause of accidents, however, is often difficult to establish and deter-
mine at law and does not necessarily conform with simplistic theories affix-
ing blame solely upon workers or solely upon management and the capital
machinery supplied to workers!6,

In comparison with the primary responsibility imposed upon
employers to ensure the safety of workers, the Occupational Health and
Safety Act imposes upon principal contractors a general duty of ensuring,
insofar as it is practicable to do so, that no subcontractor or worker for
which they are responsible breaches the provisions of the Act or regula-
tions!’. As a consequence of expanding the definitional parameters of
«employer», the definition of «principal contractor» has been somewhat
simplied as follows:

«principal contractor» means a person, partnership or group of persons
who, pursuant to a contract, an agreement or ownership, direct the ac-
tivities of 1 or more employers involved in work at a work site;!8

It is important, especially in light of the foregoing amendments, to re-
emphasize that the primary responsibility of ensuring the safety of
employees falls upon those persons within the expanded category of
«employer» and that the principal contractor’s obligations in this respect are
general. In Regina v. Acton Developments Ltd.", after an employee of a
sub-contractor was injured, the general contractor was charged and con-
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victed of failing to ensure the occupational health and safety of workers
engaged in its employ contrary to section 2(5) of the Act. It successfully ap-
pealed this conviction and obtained a new trial on the grounds that the trial
judge failed to differentiate between the duty of a general contractor and
the duty of the worker’s immediate employer.

Amended obligations of employers

Employers’ and workers’ occupational health and safety respon-
sibilities were redefined by the 1983 amendments partially to facilitate the
assignment of responsibility for industrial accidents and injuries during
subsequent litigation. This was necessitated in large part because «...some
confusion...occurred in the courts when specific responsibilities were not
clearly identified». It was also apparent from certain court cases that some
employees were not aware of their responsibilities, rights and duties under
the occupational health and safety legislation?. In Regina v. Syncrude
Canada Ltd.?, the corporate accused was acquitted of criminal negligence
causing death after two workmen suffocated while making an unauthorized
entry into a reactor containing nitrogen to retrieve a dropped tool. Syn-
crude, the principal contractor, had ensured that its sub-contractors were
fully aware of their duties and responsibilities under the Act. Nevertheless,
at least one of the sub-contractor’s employees needlessly lost his life because
he was neither forewarned of the danger of entering the vessel nor aware of
his occupational health and safety obligations. Other graphic illustrations
are documented elsewhere?.

Employer Educational Responsibilities

The Occupational Health and Safety Act now imposes the following
duties upon employers [with emphasis added to reflect the 1983 amend-
ments]:

2(1) Every employer shall ensure, as far as it is reasonably prac-
ticable for him to do so,

(a) the health and safety of
(i) workers engaged in the work of that employer and,

(ii)) those workers not engaged in the work of that
employer but present at the work site at which the
work is being carried out, and

(b) that the workers engaged in the work of that employer are
aware of their responsibilities and duties under this Act and
the regulations.
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It is important to recognize at the outset that section 2(1)(a) does not
impose an absolute obligation upon employers to ensure the occupational
health and safety of workers?. It is clearly possible for the employer to
avoid liability under the present provision by establishing that he took all
reasonable care?. The NDP proposal in Bill 231, on the other hand, would,
inter alia, remove the «reasonably practicable» proviso from section 2(1),
presumably in an effort to elevate an employer’s failure to provide a safe
and healthy workplace to the category of an absolute liability offence?’. The
employer’s predicament in that instance is, perhaps, most acutely put forth
by Trainor, J. in Regina v. Z-H Paper Products Ltd.:

-..[IIn establishing and carrying on an industrial business, an employer quite proper-
ly should be accountable for the acts of his servants. Sanctions imposed upon him by
legislation induce the employer to introduce and implement proper training pro-
grammes, safety standards and to hire competent and conscientious supervision. On
the other hand, once the employer has acted as a reasonable person in this regard and
has taken all normal and reasonable precautions, necessary to carry on his business
safely, in my view, it cannot be said that by imposing absolute liability on him,
especially where the breach of a Regulation is brought about by the act of another
person disobeying not only the Regulation, but the standing order of the employer,
the law is promoting a higher standard of care. Assuming that the employer has
taken all reasonable precautions, how can he prevent a breach of a Regulation solely
within the control of the employee, where the employee does the prohibited act in-
tentionally, or through his own negligence or inadvertence. Surely, in those cir-
cumstances as has been said, «the law is engaged, not in punishing thoughtlessness or
inefficiency, and thereby promoting the welfare of the community, but in pouncing
on the most convenient victim»: Reynolds v. G.H. Austin & Sons Ltd., [1951]2K.B.
135 at p. 149.28

This, among other considerations, led the majority of the Divisional Court
of Ontario to conclude that the words «shall ensure», contained in section
24(1)(c) of the Industrial Safety Act, 1971 (Ont.)® were insufficient to im-
pose liability on the employer where the employer had to the best of its abili-
ty cautioned its employees, including the injured employee, as to the safe
and proper operation of a machine and the employee, while acting on his
own in the situation, injured himself.

Section 2(1)(b) of the OHSA as amended imposes new obligations
upon employers in respect of occupational health and safety education by
requiring employers to ensure, insofar as it is reasonably practicable to do
so, that workers are aware of their occupational health and safety respon-
sibilities and duties. Compliance, however, does not require that each
employee have a personal copy of the Act and applicable regulations.
Rather, the employee must possess a knowledge about the Act and relevant
regulations as well as access to them on the work site®. An employer who
fails to carry out the correlative occupational health and safety education
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and training program could be prosecuted, a likely prospect if the employer
is linked with a serious or fatal industrial accident or health problem. It is
important to note, however, that the Alberta formulation still leaves it to
management to determine and provide the appropriate educational compo-
nent, including training.

It remains to be seen whether the imposition upon employers of an
obligatory educational component coupled with the expectation of greater
awareness on the part of employees of their duty to exercise reasonable care
will reduce industrial injuries in Alberta. Occupational injuries are suffered
by a «disproportionate number of persons newly assigned to jobs» and, for
this reason, most Canadian jurisdications have seen fit to statutorily impose
a duty on employers and supervisors to adequately train workers to safely
handle the job to which they have been assigned?®'. While Alberta historical-
Iy has not required that workers be adequately trained or adequately ex-
perienced for their jobs®, section 14(2) of the General Safety Regulation™
now requires the employer to ensure that work which may endanger any
worker is done only by a competent worker or by a worker who is not com-
petent working under the direct supervision of a competent worker. The
manner in which the OHSAA, 1983 education-promoting amendment is im-
plemented through such regulations will determine the extent to which it
reduces industrial injuries. A useful precedent in this respect can be found
in section 8 of Alberta’s Chemical Hazards Regulation?* which requires that
a worker exposed to listed chemical hazards be trained in procedures that
minimize his exposure, be instructed in the purpose, proper use and limita-
tions of any protective equipment provided, and be instructed regarding the
health hazards associated with his exposure.

Policy Statements and Codes of Practice

On the basis of its experience in administering and enforcing the
OHSA, Alberta’s Occupational Health and Safety Division has ascertained
that «companies with successful occupational health and safety programs
have been effective largely because they have clearly demonstrated their
commitment to industrial health and safety by preparing management oc-
cupational health and safety policies and bringing these policies and pro-
cedures to the attention of their workers» 3, Therefore some employers and
principal contractors may soon be required by regulation to adopt in writing
occupational health and safety policy statements to stipulate explicitly
where occupational health and safety responsibilities and authority reside
within their organization®. In a similar vein, principal contractors or
employers responsible for work sites may be required to establish codes of
practice?.
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The concept of an occupational hrealth and safety «policy statement» is
a novel creation of the OHSAA, 1983. It is intended to «assist both workers
and employers in achieving a higher level of responsibility in preventing
health and safety problems»3. While the precise content of a policy state-
ment is not defined in the Act, Workers’ Health, Safety and Compensation
will be preparing guidelines for those designated employers and principal
contractors who will be required to prepare these statements. The underly-
ing expectation is that the preparation of occupational health and safety
policies and their presentation to workers will promote greater commitment
to occupational health and safety programs with resulting «improved
prevention initiatives and associated savings in workers’ compensation and
other costs»®,

A «code of practice», on the other hand, was previously defined in the
OHSA as a code «specifying safe working procedures in respect of that
work site»%. This definition has been broadened by the OHSAA, 1983 to
include the following:

...practical guidance on the requirements of the regulations applicable to the work
site, safe working procedures in respect of the work site and other matters as re-
quired by the Director or the regulations.*!

The codes of practice are part of the Alberta Government’s two-fold policy
of «eliminating unnecessary regulations and encouraging self-regulation,
[thereby reducing] the need for volumes of detailed regulatory provisions in
particular industries, most notably the mining and construction in-
dustries»*2. In addition to reducing regulatory control, the underlying ex-
pectation for these codes is to provide clearer working procedures and im-
proved loss control. WHSC officers will also be able to refer to these codes
in formulating opinions regarding unhealthy, unsafe or dangerous condi-
tions and issuing stop-work orders under sections 7 and 8 of the Act®.

The OHSAA, 1983 does not explicitly require that codes of practice be
conveyed to workers and, consequently, does not address the critically im-
portant issue of the manner in which workers should be instructed to con-
form with codes of practice. The employer or principal contractor required
to develop a code of practice is merely directed «to establish a code of prac-
tice and to supply copies of it to a Director»*. Establishing a code of prac-
tice may arguably fall short of implementing it and informing workers of it
although in this regard section 14(3) of the General Safety Regulation*’ now
imposes an active duty upon employers to insure that all workers who will
be affected by a code of practice be made familiar with it prior to com-
mencement of the work process involving it. Compliance with this duty to
inform employees should, it is suggested, involve more than posting the
codes of practice on bulletin boards in supervisors’ offices, a situation hard-
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ly conducive to careful study by employees®. The regulations to-date in this
respect simply require the employer to ensure that copies of the code of
practice are «readily available to each worker»*’. Work practices, if impor-
tant enough to be embodied in codes of practice, should also be the subject
of detailed discussion and instruction.

According to WHSC, failure to comply with a code of practice will
not, in itself, subject the employer or principal contractor to quasi-criminal
liability. However, codes of practice will be admissible as evidence in a pro-
secution under the Act on the grounds that «...a code of practice will state
how a particular work process will be undertaken»*. By contrast, quasi-
criminal liability can more readily be established by reference to breach of
an occupational health and safety policy statement. Insofar as a policy
statement embodies an employer’s or sub-contractor’s intention and com-
mitment to meet its statutory duty to provide a healthy and safe workplace,
pursuant to section 2 of the Act, a proven deviation from that policy state-
ment may comprise the constituent elements of an offence under section 32.
In the final analysis, statements of policy and codes of practice, when fully
operational, will often be used in concert with the amended definitions and
obligations of «employer» and «principal contractor» to more readily affix
responsibility in the event of work site or plant accidents, injuries or
fatalities.

Employer reporting requirements

The Occupational Health and Safety Act requires that a «serious in-
jury» and an «accident that has the potential of causing serious injury»* be
reported by the employer to WHSC®. Whereas formerly the employer was
simply required to notify the Director of Inspection by telephone of the par-
ticulars and forward to him within 48 hours a written report, the 1983
amendments impose additional obligations upon the employer insofar as it
is now required, inter alia, to carry out an investigation of the surrounding
circumstances and in its report to outline any corrective action undertaken
to prevent recurrence’!, These changes represent an obvious illustration of
the legislative policy of promoting accident prevention through implemen-
tation of corrective measures.

Amended obligations of employees
Duty to refuse unsafe work

A worker’s right to refuse unsafe work may be contained, where ap-
plicable, in a collective agreement®?, implied by common law*, and/or ex-
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pressly created by statute. In respect of the latter, the Occupational Health
and Safety Act has been amended to require a worker to refuse to carry out
work if on reasonable and probable grounds he believes that an imminent
danger to health and safety exists. It should be noted that this Alberta for-
mulation confers upon the worker not only a right but also a duty to refuse
unsafe work under such circumstances®®. There are two major elements to
be considered in deciding whether a worker is entitled or required to refuse
unsafe work, viz., the elements of imminent danger and requisite belief.

«Imminent danger» under the Alberta Act continues to be defined in
the following terms:

27(2)(a) a danger which is not normal for that occupation,
or

(b) a danger under which a person engaged in that occu-
pation would not normally carry out his work.

The «normality» factor is intended to preclude, inter alia, firefighters and
police officers from refusing to work, except under the most extreme cir-
cumstances’t. The «imminent» factor clearly establishes a temporal dimen-
sion, viz., that the risk of injury «is likely to happen at any moment without
warning»®’. In constricting these requirements the NDP proposal in Bill 231
is anomalous. It would permit a worker to refuse work «if the worker has
grounds to believe that the performance of that work would endanger the
health, safety or physical well-being of the worker or any other person»®,
The proposed test is entirely subjective and not limited to «reasonable»
grounds. In addition, the proposed removal of the «imminent danger» stan-
dard would allow some workers, police and firefighters for instance, to
routinely refuse work.

Prior to the 1983 amendments the right to refuse unsafe work in Alber-
ta was exclusively predicated upon the objective existence of an imminent
danger, rather than upon a worker’s belief®. While the Alberta legislation is
unique in its requirement that a worker have «reasonable and probable»
grounds for his belief in imminent danger, there is Canadian authority,
albeit conflicting, on the parameters of a worker’s reasonable grounds for
belief. In Pharand et al v. Inco Metals Co.%, the Ontario Labour Relations
Board concluded that the test was an objective one, viz., «whether the
average employee at the work place, having regard to his general training
and experience, would, exercising normal and honest judgment, have
reason to believe that the circumstances presented an unacceptable degree
of hazard to himself or to another employee»$!. The Canada Labour Rela-
tions Board, on the other hand, in Re Miller and Canadian National
Railways enunciated a subjective test, viz., «an assessment...of the various
influences coming to bear upon the employee’s decision to refuse to
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work» %, This patent conflict in legal pronouncements had led Nash (1983)
to conclude that an employee will be regarded as having had reasonable
grounds to believe a situation unsafe if:

...objectively such reasonable grounds exist, and provided that there is no reason to
believe that the employee was acting out of ulterior motives. If the reasonable
grounds are not objectively demonstrable, then the employee may show from his or
her own subjective point of view why he or she personally had reasonable grounds.
In the last analysis, if the worker appears to be genuinely and seriously concerned
about the health and safety risks of a particular situation, then that employee will be
vindicated in using the right to refuse.®?

It is doubtful whether the Alberta requirement that a worker have
reasonable and probable grounds for his belief imposes a heavier onus upon
a worker to establish rightful refusal. The phrase has its origins in criminal
law and judicial definition within that context does little to clarify what
kind of belief is required before an Alberta worker can exercise his statutory
duty to refuse unsafe work®. Its inclusion is an unfortunate, if unintended,
departure from the otherwise uniform formulation of the requisite kind of
belief emerging elsewhere in Canada®’.

The OHSA, 1983 also sets out the applicable procedures to be followed
when a worker refuses unsafe work. The worker as soon as practicable must
provide his employer with notice of his refusal and the reasons for it%.
Upon notification the employer has a duty to investigate the danger?, take
the necessary action to eliminate it%, and fully document his efforts®. And,
while the employer is capable of requiring the worker who first raised the
concern to remain at the work site and to accept a temporary alternate work
assignment, the employer must ensure that the temporary assignment does
not result in any loss of pay or otherwise «adversely affect [the] worker with
respect to [his] terms or conditions of employment», or else the employer’s
action could be construed as a «disciplinary action»’®, potentially subjecting
the employer to prosecution and/or the order of an officer of the Occupa-
tional Health and Safety Branch.

While Alberta has no express provision requiring a non-utilized worker
to be paid for the time spent refusing work, albeit unsafe’!, the 1983 amend-
ments do provide that a temporary reassignment with no loss in pay is not
an employer reprisal”, Saskatchewan and British Columbia authorities
have interpreted similar provisions to mean that pay is required on the
ground that any instructions by the employer that result in loss of pay are,
therefore, reprisals”. The applicability of those interpretations in Alberta is
rendered more acute when one considers the effect of section 7(4) OHSA, as
am. It provides that «[if} the worker has worked elsewhere while the
dismissal or disciplinary action has been in effect, those wages earned
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elsewhere shall be deducted from [any back pay ordered by an occupational
health and safety officer]» (emphasis added). Impliedly, it would appear, if
the worker has not worked elsewhere no amount should be deducted. Thus,
in extraordinary cases where many working hours are lost without the
availability of alternative temporary reassignment, it could be argued that
the Alberta legislation, as amended, now departs from grievance arbitral
jurisprudence and exempts the worker from any duty to mitigate losses.

A new statutory remedial scheme

The OHSAA, 1983 has effected significant changes in the ordermaking
powers of Occupational Health and Safety Branch officers. Where, former-
ly, an officer who was of the opinion that the Act or regulations were not
being complied with could only issue a stop-work order and/or require an
employer to take certain measures to ensure compliance in futuro, the of-
ficer is now expressly empowered to include one or more of the following in
his order:

(a) that the disciplinary action cease;

(b) reinstatement of the worker to his former employment under the
same terms and conditions under which he was formerly
employed;

(c) payment to the worker of money not more than the equivalent of
wages that the worker would have earned if he had not been
dismissed or received disciplinary action;

(d) removal of any reprimand or other reference to the matter from
the worker’s employment records.’

This new statutory remedial scheme applies whenever an employer has con-
travened the Act by imposing discipline upon an employee for acting in ac-
cordance with the Act’. It confers upon all employees remedies similar to
those which organized workers have achieved through arbitration, in-
cluding the reinstatement of workers who have been dismissed or disciplin-
ed and provision for their monetary reimbursement.

Although the scheme has provided aggrieved non-unionized employees
with an alternative to common law recourse which is less expensive and less
restrictive in terms of reinstatement, it has been the subject of criticism on
the ground that it discriminates against employers and employees who are
subject to collective agreements. In such circumstances parallel proceedings
could take place with regard to a refusal to work. If, for example, an oc-
cupational health and safety officer determined, after the required in-
vestigation, that the work was not legitimately refused and that disciplinary
action was warranted, the employee could lodge a grievance that the
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employer breached the collective agreement. An arbitration board, basing
its decision on different evidence, subsequently could find that the work
was unsafe and the disciplinary action, therefore, unwarranted. Conversely,
if the officer determined that the work was legitimately refused and
reinstated the worker, the employer could lodge a grievance under the col-
lective agreement in an attempt to convince an arbitration board other-
wise”. The possibility of contradictory decisions is inherent where two
tribunals possess concurrent and possibly coinciding jurisdictions and often
is avoided through a deferral policy”. While Workers’ Health, Safety and
Compensation intends to implement the policy of deferring to the decisions
of arbitration boards where there are collective agreements in effect’®,
anomalous results may still ensue if occupational health and safety officers,
called in during the initial investigation of a refusal, reinstate non-unionized
employees when, in precisely the same circumstances, they would not
reinstate unionized employees on the ground of deferring to the grievance
arbitration process.

In addition to the foregoing substantive problems, procedural dif-
ficulties may also arise. While the Act continues to give occupational health
and safety officers extensive inspection and evidence-gathering powers™,
the amendments have clarified neither the type(s) of investigation and hear-
ings that will be involved nor the types of evidence that will be admissible.
Also, there is no requirement, similar to that applicable in grievance arbitra-
tion awards, that reasons for the officer’s opinion that the work is safe be
conveyed to an aggrieved employee or reported to a statutorily-designated
authority. Indeed, there is no requirement for written, reasoned decisions if
the officer is of the opinion that the work is safe®, All that can be said with
certainty is that investigations, hearings and orders will have to conform
with the rules of natural justice including the «duty of administrative
fairness»®!, and that the orders or decisions of occupational health and safe-
ty officers remain subject to the appellate jurisdiction of the Occupational
Health and Safety Council®2 and, ultimately, the Court of Queen’s Bench®,

Where a worker has reasonable cause to believe that he has been
dismissed or subjected to disciplinary action for his refusal to perform un-
safe work or his participation in a joint work site health and safety commit-
tee, he may file a complaint with an occupational health and safety officer
under the new section 28.1 OHSA, as am®. This procedure may be impugn-
ed on the ground that, while the section requires an officer to receive such a
complaint, it does not go further and require the officer to conduct an in-
vestigation, however perfunctory, into the complaint or to formally indicate
his disposition concerning it¥. The absence of mandatory provisions con-
cerning investigation and disposition?®é relegate these matters to the realm of
administrative discretion and relieve the officer of any obligations in that
respect except those imposed by policy, courtesy and good administration.
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WITHHOLDING LEGISLATIVE CHANGE
Protection against reprisals

The OHSAA, 1983 does not extend anti-reprisal protection per se. As a
consequence, employees who attempt in good faith to enforce existing oc-
cupational health and safety law remain vulnerable®’. What the Act does do
is to prohibit employer reprisals by way of dismissal or any other
«disciplinary action» against a worker who acts «in compliance with thle]
Act, regulations or an order given under thle] Act»®. This formulation,
therefore, continues to protect employees who are penalized for exercising
any of their rights or duties under the law®. In addition, other activities
such as participation in joint work site health and safety committees remain
expressly protected against employer reprisals®. But a worker who other-
wise raises an occupational health and safety issue may find himself without
recourse if penalized by his employer. The NDP proposal in Biil 231
specifically addresses this problem and would provide a higher level of anti-
reprisal protection to employees because the ambit of legislative protection
would extend to situations where «...the worker has reported or intends to
report to the appropriate authority conditions contravening thle] Act, the
regulations or orders given under thfe] Act®'.

Role of joint occupational health and safety committees

The 1983 amendments did not alter provisions concerning joint work
site health and safety committees. Under section 25(1) they continue to exer-
cise the following functions: (1) identifying work site situations which may
be unhealthy or unsafe, (2) making recommendations for the improvement
of work site health and safety, (3) establishing and maintaining educational
programs for work site health and safety, and (4) carrying out duties and
functions prescribed by the regulations. By contrast, the NDP proposal in
Bill 231 would expand committee functions to include, inter alia, the in-
vestigation of unsafe work refusals under section 27 of the OHSA% and the
right to conduct regular work site inspections®. This proposal to involve
committees in unsafe work refusals and another proposal which would pro-
tect committee participants against employer discriminatory action by a
reverse onus provision® are clearly patterned on the «Saskatchewan
model»% and contemplate substantive change in Alberta’s anti-reprisal pro-
tection. The proposal to provide committees with the right to conduct
regular work site inspections, on the other hand, contemplates less change
in existing practice. Over 134 joint work site occupational health and safety
committees have already been established in Alberta by regulation®, and
given the added duty of carrying out periodic inspections at the work site%”.
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Increased fines via common law

Although the OHSAA, 1983 imposed greater occupational health and
safety obligations upon employers and employees, it made no attempt to
raise the maximum fines provided in the principal legislation for contraven-
tion of these obligations®. The fines remain, in the case of a first offence, at
$15 000 and, in the case of a subsequent offence, at $30 000%. On a com-
parative basis, these maximum fines place Alberta in the upper echelon of
provincial formulations of maximum penalty!®. Historically, however,
fines were not imposed anywhere near these maximum levels. In 1978-79,
for example, the average fine per conviction under the Alberta Act was ap-
proximately $1 400101,

A recent and dramatic change in this judicial tendency was effected by
the Ontario Court of Appeal’s decision in Regina v. Cotton Felts Limited'%,
a case representing the first appeal against sentence to reach a provincial ap-
pellate court under occupational health and safety legislation. In that case a
workman’s arm was injured by a machine’s rollers and had to be am-
putated. The employer was charged for failing to ensure that the machine
was stopped before being cleaned by the worker as required under the In-
dustrial Establishments Regulations pursuant to Ontario’s Occupational
Health and Safety Act. After the employer pleaded guilty in Provincial
Court, Dnieper J. imposed a substantial fine of $12 000, an amount well in
excess of the Crown’s recommendations, and in so doing the judge
graphically described the conditions in the employer’s premises and his
reaction to them:

The procedures that were rife in this plant were not just unsafe, they were cer-
tain to produce mutilation of a human being. The results bear out this, two men were
injured. The body of one employee was repaired, the other lost an arm...

Thruthfully I fail to understand how firstly, those machines had been operating
for 25 years and have been cleaned for 25 years without an automatic disengagement
switch on a guard. I do not know, if I might say this, I do not know how the Ministry
itself permitted the operation of those machines.

Indeed in all the time I have been hearing cases under the Construction Safety
Act, and Industrial Safety Act, 1 have never run across a more unsafe situation, nor
have I seen a situation that was more repeatedly and obviously unsafel93,

On appeal, the court eschewed the employer’s contention that prior lower
court decisions established a substantially lower range of fines which should
be observed by all judges imposing sentence under the Act!'®. Instead, it
stressed the responsibility of the sentencing judge to impose a fit sentence
taking into account a multiplicity of factors:
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...The amount of the fine will be determined by a complex of considerations, in-
cluding the size of the company involved, the scope of the economic activity in issue,
the extent of actual and potential harm to the public, and the maximum penalty
prescribed by statute. Above all, the amount of the fine will be determined by the
need to enforce regulatory standards by deterrence.

...Without being harsh, the fine must be substantial enough to warn others that the
offence will not be tolerated. It must not appear to be a mere licence fee for illegal
activity. 105

The general sentencing principles enunciated in Cotton Felts have been
followed in Alberta and have resulted in a substantial increase in the fines
imposed for occupational health and safety violations!'®, In Regina v.
Suncor'?, for example, Horrocks J. expressly followed Cotton Felts and
imposed a fine of $10 000 after a guilty plea by the corporate accused.
Thus, while it can be said that the penalty provisions were unaltered by the
1983 amendments, it must be kept in mind that interim common law
developments have resulted in a de facto quantum increase in the fines im-
posed by Alberta courts under the Act.

EXPANDED REGULATORY AUTHORITY

The OHSAA, 1983 expanded the Cabinet’s regulatory authority to
serve two main purposes, viz., to further legislative consolidation and to
promote greater flexibility in devising methods of complying with the prin-
cipal legislation and regulations.

The five safety regulations of 1976!% contained demonstrable overlap
and redundancy. Specific changes to section 31 of the OHSA ensured the
existence of sufficient regulation-making authority to permit their con-
solidation into the General Safety Regulation of 19831 as well as to permit
further promulgation of the developing Mine Safety Regulation and the
draft Industrial Explosives Safety Regulation!1,

Another expressed purpose of the OHSAA 1983 was to incorporate
provisions of the Coal Mine Safety Act™, and the Quarries Regulation
Act'2, into new regulations under the OHSA '3, The 1983 amendments pro-
vide that extant licensing provisions under the foregoing Acts will continue
under the OHSA when a new Mine Safety Regulation is promulgated!!.
The amendments also confer upon WHSC, subject to Cabinet approval,
regulation-making authority to provide, inter alia, for the qualifications
and licensing of workers at mines and quarries!®, for the regulation of con-
duct, duties and responsibilities of all participants thereat!!, and for the
maintenance of a registry of licensed workers, mine owners and
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managers'’’, Additional regulation-making authority was also conferred in
respect of a host of specific health and safety matters affecting Alberta’s
mines and quarries'!s,

Further illustration of the legislative policy to provide increased flex-
ibility in implementing standards is contained in the provisions for
variances, exemptions and acceptances. The OHSAA, 1983 created a
mechanism whereby variances to or exemption from a provision of occupa-
tional health and safety regulations can be granted by Cabinet in the form
of variance or exemption regulations:

31(1.1) Any regulation made under subsection (1) may be made
to apply generally or to a particular work site,
employer, principal contractor, supplier or worker or a
class of work sites, employers, principal contractors,
suppliers or workers.!"*

The customary steps in the process for developing regulations would be
followed in making variances or exemptions. This means that compliance
would be the general rule and that the onus would be on an employer who
wants an exception to establish that it is justified. Thus, the employer would
initially have to petition the Occupational Health and Safety Division which
would then evaluate the petition and forward its recommendation to the
Minister who, in turn, would present to Cabinet his recommendation to
grant or refuse the variance or exemption!?°. A precedent for this process is
found in the Coal Mine Safety Act'?'.

A new section 26.1 in the OHSA, as am., permits an employer, with the
written acceptance of the Director, to employ «an alternative tool, ap-
pliance, equipment or work process at a work site»'?2, The Director may
provide such written acceptance, whenever specified within a regulation,
when he is satisfied that an alternative piece of equipment, work process or
industrial safety code provides equal or greater protection for workers!?%.
This «acceptances» program will complement the increased use of perfor-
mance standards in the developing safety regulations!?* and was based upon
the Occupational Health and Safety Division’s belief that «...flexibility will
encourage industry to develop viable alternatives to some ... regulations ...
alternatives which should be acceptable within the objectives of industrial
health and safety»'?.

It should be pointed out, however, that, as a matter of definition, it is
certainly not clear that an acceptance cannot be a reduction in some way of
existing OHSA standards. On this and similar issues Alberta’s Official Op-
position remains skeptical that the standards heretofore developed in the
regulations under the OHSA will be maintained. In particular, the NDP
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proposal in Bill 231 reflects concerns earlier expressed by the Alberta
Federation of Labour!? and indirectly attacks what its proponents view as a
potential weakening of previous standards by imposing a duty upon the
employer to provide a «safe and healthy workplace» in accordance with ex-
panded definitions of «health» and «safety»:

2(1) Every employer shall provide a safe and healthy
workplace, and, with relation to the work being carried
out for the employer and work site, shall take the
necessary measures to protect the health and safety
of...workers...

1(e.4) «health» means

(i) the promotion and maintenance of the highest
degree of physical, mental, social well-being of
workers insofar as the influences of the workplace
are concerned.

(ii) the prevention among workers of ill health caused
by their working conditions.

(iii) the protection of workers in their employment
from factors adverse to their health, and

(iv) the placing and maintenance of workers in oc-
cupational environments which are adapted to a
reasonable degree to their individual physiological
and psychological conditions;

1(k.1) «safety» means, with regards to the workplace, a condi-
tion in which the sum of all factors bearing on the
discharge by a worker of his duties as a worker does not
pose a threat to the continued well-being of the worker
that is greater than any such threat that would be en-
countered by that worker during the course of his nor-
mal activities away from that workplace, and «safe» has
a corresponding meaning. 2

The proposal is especially noteworthy in that the notion of work stress is in-
troduced through the concept of «individual ... psychological conditions»
under «health» and in that the concept of a safety hazard is extended to in-
clude a threat to the worker’s well-being that is greater than what he would
encounter in normal activities away from the workplace. It is doubtful,
however, whether «all factors bearing on the discharge by a worker of his
duties as a worker» could, first, be measured and, second, be summed. The
process of summing factors clearly ignores cancelling effects and cybernetic
effects, which are so troublesome in the area of occupational health and
safety.
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CONCLUSION

Through recent amendments to the Occupational Health and Safety
Act and the consolidation of occupational health and safety regulations
under it, Alberta is embarking on a progressive, yet conservative, experi-
ment which should challenge employers, workers and administrators. Key
elements in the amended occupational health and safety program are the
new employer responsibilities in the provision of occupational health and
safety education and in the development of statements of policy and codes
of practice, the new administrative procedures to benefit employers in
developing and implementing, through the variance, exemption and accep-
tance programs, generic performance standards which will at least equal, if
not better, the specific standards previously implemented under the Act and
regulations, the expanded employee responsibilities in the refusal of unsafe
work and the new remedial regime to enforce extant anti-reprisal protec-
tion. Equally noteworthy in the amended ocupational health and safety pro-
gram is the continued de-emphasis of the role of joint occupational health
and safety committees during unsafe work refusals and the failure to
significantly extend anti-reprisal protection to employees. The failure to in-
crease the statutory maximum penalties for contravention of the Act has
been mitigated somewhat by the recent judicial inclination toward imposi-
tion of higher fines. This de facto increase should be taken into considera-
tion in any attempt to assess the interim impact of Alberta’s legislative
changes on the province’s industrial accident rates.

Of course, the full impact of the 1983 amendments will not be discern-
ed until the consolidated regulations and guidelines, policy statements,
codes of practice, employer educational programs and expanded worker
awareness are fully operational.

NOTES

1 R.S.A. 1980, ¢.0-2. Hereinafter the Act, may be referred to as OHSA.

2 The Crown in Right of Alberta is bound by the OHSA: see s. 37 and various occupa-
tions have been designated as falling under the aegis of the Act pursuant to s. 31(1)(a): see
Designation of Occupations Regulations, Alta. Reg. 288/76.

3 S.A. 1983, c. 39. Hereinafter the Act may be referred to as OHSAA, 1983. The 1983
amendments derive from solicited submissions, recommendations of previous commissions,
Alberta litigation involving work site tacilities, a joint industry — labour advisory committee
(in mining) and the ongoing program of governmental legislative consolidation: see Workers’
Health, Safety and Compensation, Background Briefing Notes on Bill No. 51 — Occupational
Health and Safety Amendment Act, 1983; May 4, 1983 at p. 1.



