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Article abstract
For the last five years, the existence of the North American Agreement on Labour Cooperation (NAALC)has
provided a social dimension to the economic space created by NAFTA. This article attempts to determine
the true nature of the NAALC, despite its ambiguities. These ambiguities relate to the agreement's very
raison d'être,or aim, to the nature and scope of the set of norms that it articulates, and, finally, to the means
used to attain its objectives.
With regard to its raison d'être—and considering its historical link to NAFTA — the NAALC could be
assimilated to a "social clause." Moreover, its preamble stresses the interrelationship between NAFTA's aim
of creating an expanded market and the state of the employment Systems involved. It also includes eleven
"labour principles" "that the Parties are committed to promote." And both labour and transnational free
trade certainly benefit from the promotion of various cooperative activities between the parties linked to
these different principles. However, the true purpose of the Agreement is more likely to be revealed by the
treatment reserved for matters involving conflict. At the public communications stage, as well as at the
stage of ministerial consultations, labour and international trade are equally protected. At subsequent
stages, that is, the appointment of an Evaluation Committee of Experts and the arbitration stage, including
the sanctions imposed by arbitral decisions, a number of NAALC's specific provisions demonstrate that it is
concerned with just some of the "labour principles," and then only to the extent that they relate to
international trade. This position lags behind the development of the international defense of human social
rights.
On the basis of its normative and institutional content, the NAALC cannot be considered supranational; it
is, instead, an interstate and trinational mechanism, in which each of the parties commits itself to
effectively applying its own labour law. Three legislative Systems, each at a different stage of development,
are involved. However, the agreement does impose basic procedural requirements with regard to the
administrative and judicial application of these rights by national authorities. Above all, the application of
national law is no longer the exclusive concern of its drafter. Furthermore, the agreement views this
national legislation not only in static terms, but also from a more dynamic point of view. However, the
programmatic achievement of this objective suffers from the lack of a method of regular monitoring. In
certain contentious contexts, the requirement to respect the constitutional framework of each of the Parties
may also create obstacles. Finally, the pursuit of the objectives set out in the NAALC must be carried out by
the Parties in a spirit of cooperation. The cooperative activities that take place under its aegis are
unquestionably important. However, how are the more contentious issues being dealt with? This depends
on the stage of intervention. The examination by the National Administrative Offices of public
communications — the only procedural opening for action by civil society groups, particularly unions and
human rights organizations — takes place exclusively within the area of "cooperative consultations and
evaluations."
In the long run, this may give rise to disenchantment on the part of those who submit public
communications, who are seeking immediate redress for the workers concerned. This is also the case for
ministerial consultations and the subsequent involvement of experts (the Evaluation Committee of
Experts). Should arbitration be used, this would entall a distinct and more conflictual process, that of
"Dispute Resolution." Arbitration will still have to be reconciled with the gênerai stance of "cooperation and
consultation," which is supposed to generally govern the implementation of the Agreement.
Thus, the NAALC is far from always being unequivocal. In view of these ambiguities, the presence of which
can be explained in large part by the initial context in which the agreement was negotiated, what
conclusions can we draw? Notwithstanding the fact that it offers only limited protection to workers' rights,
a situation which stems from the link the Agreement establishes between its objectives and the protection
of international trade, human rights are involved. Basic workers' rights deserve to be dealt with as such
and in a comprehensive manner by an instrument that would likely be of a trinational nature like the
present NAALC. A supranational approach would indeed seem rather utopian in the current North
American context.
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