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Article abstract
The scope of the constitutionalization of a Charter of Rights in Canada is
analyzed here from the point of view of an ideal type which opposes the
political and the legal. The control of the constitutionality of law by the legal
system, which is thereby considerably extended, comes under both political
and legal modes of intervention, which are in principle contradictory. There
exists a politicization of the legal function, as much by way of the collective
nature of the resulting norms and of their impact on the balance of power as
by the quasi-discretionary character of the interpretation of rights. The effects
of this transfer of jurisdiction from parliaments to the courts can be evaluated
in terms of the loss of control by citizens over their institutions and the
weakening of the autonomy of Quebec within the federal system. Which goes
to show that human rights are one thing, and their objectivization and the
concrete institutions "deduced" from them are quite another. Hence the
question of how human rights are used, which is also the question of the
appropriateness of the nature of the control of the constitutionality of laws,
and, if the case arises, of the choice and the characteristics of the apparatus set
up to perform this function.
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