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OVERBREADTH REVISITED

Hamish Stewart”

The norm against overbreadth—a law
should not be overbroad in relation to its own
purposes—is well established as a principle of
fundamental justice under section 7 of the
Charter. But the Supreme Court of Canada’s
case law contains two competing formulations
of this norm. According to the strict version of
the norm, a law is overbroad if it applies in
even one (actual or hypothetical) case that is
not directly necessary to the achievement of its
purpose. According to the relaxed version of the
norm, a law is overbroad only if it applies in
cases beyond those that are reasonably neces-
sary to its operation. The strict version of the
norm is unworkable because it relies on two un-
tenable assumptions: first, that a law is always
an instrument for achieving a purpose that can
be fully specified apart from the idea of legal
order; second, that a law can be drafted and
applied so that it never goes beyond that pur-
pose. The result is that, on a proper application
of the strict version of the norm, all laws are
overbroad. The relaxed version of the norm
shares the first assumption but not the second.
With respect to those laws that are properly
characterized as instrumental, it would be bet-
ter to abandon the strict version of the norm
and adopt the relaxed version.

La norme contre la portée excessive —
une loi ne doit pas avoir une portée excessive
par rapport a ses propres objectifs — est bien
établie en tant que principe de justice fonda-
mentale en vertu de larticle 7 de la Charte.
Mais la jurisprudence de la Cour supréme du
Canada contient deux formulations concur-
rentes de cette norme. Selon la version stricte
de la norme, une loi a une portée excessive si
elle sapplique a un seul cas (réel ou hypothé-
tique) qui n’est pas directement nécessaire a la
réalisation de son objectif. Selon la version as-
souplie de la norme, une loi n'est excessive que si
elle sapplique dans des cas autres que ceux qui
sont raisonnablement nécessaires a son fonction-
nement. La version stricte de la norme est inappli-
cable parce quelle repose sur deux hypothéses in-
soutenables : premiérement, une loi est toujours
un instrument permettant d’atteindre un objectif
qui peut étre entiérement spécifié en dehors de
I'dée d’ordre juridique; deuxiémement, une loi
peut étre rédigée et appliquée de maniére a ne
jamais aller au-dela de cet objectif. Il en résulte
que, si l'on applique correctement la version
stricte de la norme, toutes les lois ont une por-
tée excessive. La version assouplie de la norme
partage la premiere hypothése, mais pas la se-
conde. En ce qui concerne les lois qui sont cor-
rectement qualifiées d’'instrumentales, il serait
préférable d’abandonner la version stricte de la
norme et d’adopter la version assouplie.

*  Faculty of Law, University of Toronto. I am very grateful to Robert Sharpe and four
anonymous reviewers for comments on drafts of this paper and to the editors of the
McGill Law Journal for their careful editing.
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Introduction

It is a principle of fundamental justice that a law should not be over-
broad. An overbroad law that affects the life, liberty or security of the per-
son therefore infringes section 7 of the Canadian Charter of Rights and
Freedoms. While such an infringement may be justified under section 1
as a reasonable limit on the section 7 right, there appears to be only one
appellate case where such a justification was accepted.2 A successful
overbreadth claim is therefore a powerful argument against the constitu-
tionality of legislation. The section 7 norm against overbreadth was first
recognized in 19943 and has played an important role in the Supreme
Court of Canada’s approach to both high-profile policy issues* and lower-
profile but important issues of criminal procedure.’ The Supreme Court of
Canada’s recent consideration of the norm in R v. Ndhlovu and R v.
Sharma¢ shows, however, that there is a sharp division between the judg-
es of the Supreme Court of Canada as to the content of the norm, and
therefore as to the scope of its application. The majority in Ndhlovu ap-
plied what I will call a strict version of the norm against overbreadth, ac-
cording to which a law is overbroad if it applies in even one (actual or hy-
pothetical) circumstance that is not directly necessary to the achievement
of its purpose. The dissent in Ndhlovu (and, arguably, the majority in
Sharma)” rejected the strict version and applied what I will call a relaxed
version of the norm. The relaxed version of the norm allows the law to
apply more broadly than the strict version if that broader application is
reasonably necessary to the operation of the law.

L Canada (AG) v Bedford, 2013 SCC 72 at paras 105-23 [Bedford]. For a review of the
case law to 2018, see Hamish Stewart, Fundamental Justice: Section 7 of the Canadian
Charter of Rights and Freedoms, 2nd ed (Toronto: Irwin Law, 2019) at 151-68 [Stew-
art, Fundamental Justice].

2 R v Michaud, 2015 ONCA 585 at para 157 [Michaud)], leave to appeal to SCC refused,
36706 (5 May 2016).

3 R v Heywood, 1994 CanLII 34 at 791 (SCC) [Heywood].

4 For example, sex work (Bedford, supra note 1 at paras 140-42) and medically assisted
dying (Carter v Canada (AG), 2015 SCC 5 at para 56 [Carter]).

5 Including the jurisdiction of court martials (R v Moriarity, 2015 SCC 55 at para 56
[Moriarity]), the procedure on dangerous offender applications (R v Boutilier, 2017 SCC
64 at para 77 [Boutilier]), the admissibility of evidence in sexual assault trials (R v JJ¢J,
2022 SCC 28 at paras 139, 170 [JJ]), and the registration of sexual offenders (R v
Ndhlovu, 2022 SCC 38 at paras 79, 112 [Ndhlovu]).

6 Ndhlovu, supra note 5 at paras 77-115, 172-95; R v Sharma, 2022 SCC 39 at paras 86,
104-09, 152—79 [Sharma SCC].

7 Sharma SCC, supra note 6 at paras 86, 104-09. I will argue below that there are dif-
ferent ways to read the majority decision in Sharma.
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The strict version has some apparent advantages over the relaxed
version. It i1s arguably more consistent with the canonical version of the
norm articulated in Canada (Attorney General) v. Bedford; it appears to
provide greater protection for the fundamental interests mentioned in
section 7 (life, liberty, and security of the person); and its content is more
precisely defined. Despite these advantages, I will argue that the strict
version of the norm rests on two untenable assumptions about how law
operates. First, it assumes both that a law is always an instrument for
achieving a purpose that can be fully specified apart from the idea of legal
order. And second, it assumes that a law can be drafted and applied so
that it never goes beyond that purpose. These assumptions are both mis-
taken. Not all laws are instrumental in that sense. But those laws that
are instrumental are general, and so, if they are effective at all, they inev-
itably apply where their application is not directly necessary. The efforts
of courts to fit such laws into the model of law required by the strict ver-
sion of the norm have generally required them either to disregard the dis-
tinction between means and ends required by the strict norm or to ignore
applications of the law that are, according to the strict norm, obviously
overbroad. Moreover, it is doubtful whether the strict version of the norm
satisfies the Supreme Court of Canada’s own criteria for a principle of
fundamental justice. It would be better to recognize that the strict version
of the norm is untenable and, accordingly, adopt the relaxed version of
the norm as a principle of fundamental justice.

I. Specifying the Norm against Overbreadth

A. Origin of the Norm against Overbreadth

Section 7 of the Charter provides, in effect, that any law that affects
“life, liberty [or] security of the person” must comply with the “principles
of fundamental justice.”s As is well known, when the Charter came into

8 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11 [Charter] (“[e]veryone has the
right to life, liberty and security of the person and the right not to be deprived thereof
except in accordance with the principles of fundamental justice,” s 7). In Re BC Motor
Vehicle Act, the majority held that the “principles of fundamental justice” qualified the
right not to be deprived of life, liberty and security, meaning that the section permits
the deprivation of those interests as long as the principles of fundamental justice are
respected and also permits departures from fundamental justice if those interests are
not affected. The suggestion that section 7 might in effect create a free-standing right
to life, liberty and security and a distinct right not to be deprived of those rights except
in accordance with fundamental justice, was suggested in the concurring judgment of
Justice Wilson but has never been taken up by the Court and is inconsistent with the
majority’s approach (see Re BC Motor Vehicle Act, 1985 CanLII 81 at 512-13, 523
(SCC) [BC Motor Vehiclel).
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force in 1982, the predominant view among commentators was that the
“principles of fundamental justice” were principles of procedural fairness,
not norms of substantive justice.® But the Supreme Court of Canada
quickly rejected that view, holding in Re BC Motor Vehicle Act that alt-
hough the principles of fundamental justice certainly included procedural
fairness, they also included substantive principles, as long as those prin-
ciples were among “the basic tenets of our legal system.”10 Initially, it ap-
peared that those substantive principles might be limited to penal pro-
ceedings, perhaps more specifically the conditions of penal responsibility.
BC Motor Vehicle Act itself concerned basic fault principles of penal law,
as did landmark decisions such as R v. Vaillancourt, R v. Martineau, and
R v. Creighton.’' But by the early 1990s, the Supreme Court of Canada
was prepared to recognize substantive principles that could be applied not
only to the conditions of penal responsibility but also to the substantive
definition of an offence and even outside the realm of penal law altogeth-
er. The concern in these cases is less with the conditions under which it is
fundamentally just to find someone guilty of an offence and more with the
plight of the person who is attempting to comply with the law. Is the law
sufficiently precise that it gives fair notice to the legal subject? If not, it is
unconstitutionally vague.’2 Does the law demand compliance in situations
that have no connection with its rationale, thus unduly interfering with
personal liberty? If so, it is unconstitutionally arbitrary.!s

It was in this context that the Supreme Court of Canada first held
that an overbroad law was contrary to the principles of fundamental jus-
tice. In R v. Heywood, the Supreme Court of Canada was concerned with
a branch of the vagrancy offence that prohibited persons who had been
convicted of certain sexual offences from “loitering in or near a school
ground, playground, public park or bathing area.”*4 The majority, per Jus-
tice Cory, held that the purpose of this provision was “[to protect] children

9 See Stewart, Fundamental Justice, supra note 1 at 114-17.
10 BC Motor Vehicle, supra note 8 at 503.

11 R v Vaillancourt, 1987 CanLII 2 at 651-56 (SCC) [Vaillancourt]; R v Martineau, [1990]
2 SCR 633 at 643-50, 1990 CanLlII 80 (SCC) [Martineau]; R v Creighton, [1993] 3 SCR
3 at 17-21, 1993 CanLII 61 (SCC).

12 R v Nova Scotia Pharmaceutical Society, 1992 CanLII 72 at 643 (SCC) [Nova Scotia
Pharmaceutical Society]. The law in question was found not to be unconstitutionally
vague.

13 Rodriguez v British Columbia (AG), [1993] 3 SCR 519 at 594-95, 1993 CanLII 75
(SCC) [Rodriguez]. The law in question—the Criminal Code prohibition on assisted su-
icide—was held not to be arbitrary. Rodriguez was overruled in Carter (supra note 4)
though on grounds of overbreadth rather than arbitrariness.

14 Criminal Code, RSC 1985, ¢ C-46, s 179(1)(b) [Criminal Code, 1985], as repealed by SC
2019, ¢ 25, s 60.
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from becoming victims of sexual offences.”’s Giving the word “loiter” its
“ordinary meaning, namely to stand idly around, hang around, linger, tar-
ry, saunter, delay, dawdle, etc.,”'6 the provision was overbroad in relation
to this purpose because it prohibited for life, without notice, and without
possibility of review, all persons to whom it applied from attending at a
wide range of public places, whether or not children were likely to be pre-
sent in those places and whether or not those persons posed any risk to
children.” There was little discussion of whether, or why, a norm against
overbreadth was a principle of fundamental justice. On this point, Justice
Cory referred only to Justice Gonthier’s earlier remarks, which seemed to
hold that, while overbreadth was relevant to justification under section 1,
it was not a distinct constitutional principle in its own right.'® Neverthe-
less, the norm against overbreadth is now well-established among the
principles of fundamental justice.

B. The Norm against Overbreadth as a Norm of Instrumental Rationality

The section 7 norm against overbreadth is one of three principles of
fundamental justice that are concerned with the relationship between the
purposes or objectives of a law and its effects on the interests protected by
section 7 of the Charter: the norms against arbitrary, overbroad, and
grossly disproportionate laws. As the Supreme Court of Canada has said,
these norms are concerned with “failures of instrumental rationality,”?
that is, with laws that are flawed on their own terms, not because of the

15 Heywood, supra note 3 at 786.
16 Jbid at 789.

17 Ibid at 794-801. The dissenting judges, per Justice Gonthier, largely agreed with Jus-
tice Cory as to the purpose of the law but held that “loitering” should be interpreted as
requiring proof of “a malevolent or ulterior purpose related to the predicate offences”
(ibid at 805). On this interpretation, the offence would not be overbroad in relation to
its purpose.

18 Ibid at 790-91, citing Nova Scotia Pharmaceutical Society, supra note 12 at 629-31.

19 Bedford, supra note 1 at para 107, citing Hamish Stewart, Fundamental Justice: Sec-
tion 7 of the Canadian Charter of Rights and Freedoms, 1st ed (Toronto: Irwin Law,
2012) at 151. See also Stewart, Fundamental Justice, supra note 1 at 150. For over-
views of these three norms, see Colton Fehr, “The ‘Individualistic’ Approach to Arbi-
trariness, Overbreadth, and Gross Disproportionality” (2018) 51:1 UBC L Rev 55; Col-
ton Fehr, “Rethinking the Instrumental Rationality Principles of Fundamental Justice”
(2020) 58:1 Alta L. Rev 133 [Fehr, “Rethinking”]; Alana Klein, “The Arbitrariness in
‘Arbitrariness’ (And Overbreadth and Gross Disproportionality): Principle and Democ-
racy in Section 7 of the Charter” (2013) 63:1 SCLR 377.
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purposes they seek to achieve,?0 but because of the means they use to
achieve those purposes.

The canonical statement of the three norms is found in Bedford. The
Supreme Court of Canada, speaking unanimously through Chief Justice
McLachlin, described them as follows. An arbitrary law is one “that im-
poses limits on these [section 7] interests in a way that bears no connec-
tion to its objective ...”;21 such a law is instrumentally irrational because it
affects the section 7 interests without advancing the law’s objective at all.
An overbroad law is one that “includes some conduct that bears no rela-
tion to its purpose”;22 such a law is instrumentally irrational because it
goes further than necessary in pursuing its objectives. And a grossly dis-
proportionate law is one that has “effects on life, liberty or security of the
person [that] are so grossly disproportionate to its purposes that they
cannot rationally be supported”;2? such a law is instrumentally irrational
because its costs (its effects on the section 7 interests) grossly exceed its
benefits (its effectiveness in promoting its objective). The essential prob-
lem with a law that infringes any one of these three norms is that its im-
pact on the section 7 interests is excessive in light of its effectiveness in
achieving its purpose.24

Whether a law is overbroad is usually assessed from the point of view
of a person who is trying to comply with the law; its impact on the life,
liberty, or security of the Charter applicant normally arises from the way
it restricts the choices of a law-abiding person. The overbreadth of the
prostitution-related laws at issue in Bedford was assessed from the per-
spective of a sex worker who was attempting to carry on their work law-
fully. The impact of the law on the sex worker’s section 7 interests arose
from the way that compliance with the law rendered the (otherwise law-

20 In applying the norms of instrumental rationality, the Court has never questioned the
constitutionality of the legislature’s purposes. If a law with an unconstitutional pur-
pose affected life, liberty or security of the person, section 7 would necessarily be in-
fringed because any effect on these interests would be disproportionate: there would be
no constitutionally recognizable benefit to set against the impact of the law on the sec-
tion 7 interests.

21 Bedford, supra note 1 at para 111 [emphasis in original].
22 Jbid at para 112 [emphasis in original].
23 Jbid at para 120.

24 All three norms are therefore designed to ensure a kind of proportionality within sec-
tion 7 itself. For an explanation of how this kind of proportionality is different from the
proportionality required by section 1 of the Charter, see Hamish Stewart, “Bedford and
the Structure of Section 77, Case Comment (2015) 60:3 McGill LJ 575 [Stewart, “Struc-
ture of Section 77]. In this paper, I will be concerned only with the norm against over-
breadth. Whether the concerns that I raise are also applicable to the norms against ar-
bitrariness and gross disproportionality is another question.
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ful) work more dangerous than it would have been without the law. The
overbreadth of the prohibition on assisted suicide in Carter v. Canada (At-
torney General) was assessed from the point of view of the person who
wished to obtain medical assistance in dying but could not lawfully do so,
and so faced a “cruel” choice between two lawful alternatives: “[Slhe can
take her own life prematurely, often by violent or dangerous means, or
she can suffer until she dies from natural causes.”?® While overbreadth is-
sues can arise in relation to the consequences of a finding of guilt, includ-
ing sentencing provisions,? even in such cases the analysis proceeds on
the unstated assumption that the accused will comply with those conse-
quences. The norm against overbreadth is centrally concerned with the ef-
fect of law-abiding behaviour on the section 7 interests in life, liberty, and
security of the person.

C. Specitying the Parpose

The first step in applying the norm against overbreadth is to deter-
mine the purpose or objective of the law in question. Determining the ob-
jective or purpose of a law is essentially an exercise in statutory interpre-
tation. The modern approach to statutory interpretation and the interpre-
tive techniques associated with it can lead to different results in the
hands of different judges.2” I have no suggestions for making this exercise
more certain than it is now; I will assume that the task of interpretation
for section 7 purposes is generally no different from any other exercise in
statutory interpretation.2s

25 Supra note 4 at para 1.

26 For example, sex offender registration (Ndhlovu, supra note 5), the availability of con-

ditional sentences (Sharma SCC, supra note 6), and the procedure on dangerous of-
fender applications (Boutilier, supra note 5).

27 As recently restated, the modern approach to statutory interpretation requires courts

to “read the words of the statute in their entire context, in their grammatical and ordi-
nary sense harmoniously with the scheme and objects of the statute” (R v Zora, 2020
SCC 14 at para 33). The modern approach is outlined clearly in Ruth Sullivan, The
Construction of Statutes, Tth ed (Toronto: LexisNexis, 2022) at ch 2. The difference of
opinion between the majority and the dissenters in Heywood is an excellent example of
how the modern approach can support different readings of the same word in its statu-
tory context (see supra note 3).

28 Even the presumption of validity, which one might think has a special role to play in
the interpretation of statutes in a constitutional case, is relevant only after a court, ap-
plying the usual tools of statutory interpretation, has found an ambiguity in the stat-
ute. As Sullivan puts it, this presumption “says nothing about the interpretation of the
legislation whose validity is being challenged” (supra note 27 at 515). Heywood again
provides a good example (see supra note 3). The presumption of validity might seem to
support the dissent’s approach, but the presumption plays no role in the reasoning be-
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The Supreme Court of Canada has, however, given some guidance as
to the methodology for identifying a law’s purpose or objective in the spe-
cific context of an overbreadth challenge. In R v. Moriarity, the Supreme
Court of Canada cautioned against two related dangers in this exercise.
On the one hand, the Supreme Court of Canada said, “the statement of
the challenged provision’s purpose should, to the extent possible, be kept
separate from the means adopted to achieve it.”2° If the objective is identi-
fied too closely with the means used to achieve the objective, there is no
room for an argument that it is overbroad in relation to its purposes. On
the other hand, “If the purpose is articulated in too-general terms, it will
provide no meaningful check on the means employed to achieve it.”3° This
1s because any measure might be a suitable means for pursuing a very
general purpose, and again there will be little or no room for an over-
breadth argument. Thus, the objective of the law should be stated at “an
appropriate level of generality and capture the main thrust of the law in
precise and succinct terms.”3! This methodology assumes that it is in gen-
eral necessary and appropriate to distinguish the objective of a law from
the means it uses to achieve that objective. I will question that assump-
tion in Part II-A, below.

D. Two Versions of the Norm against Overbreadth

An overbroad law is one “that goes too far by sweeping conduct into its
ambit that bears no relation to its objective.”s2 But just how “sweeping”
does a law have to be in order to infringe the norm against overbreadth?
In the Supreme Court of Canada’s case law, there appear to be two com-
peting ways of approaching this question, which I will refer to as the
“strict” and “relaxed” versions of the norm.33 According to the strict ver-
sion of the norm, a law is overbroad if it applies in even one case where its
application is not directly necessary to its purpose. As Chief Justice
McLachlin put it in Bedford, an “overbroad ... effect on one person is suffi-

cause neither the majority nor the dissent found the word in question—"“loiters”—to be
ambiguous.

29 Moriarity, supra note 5 at para 27.

30 Ibid at para 28. As restated in Sharma SCC, “[o]verly broad, multifactorial statements
of purpose can artificially make impugned provisions unassailable to arguments of
overbreadth” (see supra note 6 at para 91). For an example of such a multifactorial
statement of purpose, contrary to the Moriarity methodology, see JJJ, supra note 5 at
para 139.

31 Moriarity, supra note 5 at para 26.
32 Bedford, supra note 1 at para 117.

33 The point might also be expressed as whether there is a “margin of appreciation” in the
application of the norm against overbreadth (Stewart, Fundamental Justice, supra
note 1 at 158-62).
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cient to establish a breach of s. 7.”3¢ I will refer to this holding as the “one
person” rule. Moreover, that one person need not be the Charter applicant
themself—it could be a person affected by the law in a hypothetical but
reasonably imaginable situation.?> The strict version of the norm, with
specific reference to the “one person” rule, was restated in the majority
decision in Ndhlovu and the dissenting opinion in Sharma.36

According to the relaxed version of the norm, a law is overbroad if it
“goes further than reasonably necessary”®’ to achieve its purpose.3® In this
version of the norm, the fact that a law applies to one person where that
application is not directly necessary to the law’s purpose does not neces-
sarily show that the law “goes further than reasonably necessary” be-
cause some degree of overbreadth (in the strict sense) may nevertheless
be reasonably necessary for the proper operation of the law. Suppose, for
example, the purpose of a regulatory or criminal offence is to prevent the
creation of a certain type of risk, but the law is drafted in such a way that,
in an actual or reasonably imaginable case, a person can be found guilty
of the offence even if they have not created that risk.?® On the strict ver-
sion of the norm, the law would be overbroad because its application in
such cases is not directly necessary to its purpose. On the relaxed version
of the norm, the law would not necessarily be overbroad; it might not in-
fringe the norm if applying it in such cases was reasonably necessary to
its operation—for example, if a broad application was necessary to ensure

34 She made this statement in respect of all three norms, with the full sentence reading,
“[t]he question under s. 7 is whether anyone’s life, liberty or security of the person has
been denied by a law that is inherently bad; a grossly disproportionate, overbroad, or
arbitrary effect on one person is sufficient to establish a breach of s. 77 (Bedford, supra
note 1 at para 123 [emphasis in original]). In this paper I will be concerned only with
the norm against overbreadth.

35 See R v Appulonappa, 2015 SCC 59 at paras 71-77 [Appulonappa).

36 Ndhlovu, supra note 5 at paras 77-78; Sharma SCC, supra note 6 at paras 152-53,
162, Karakatsanis J, dissenting.

37 Ndhlovu, supra note 5 at para 173, Brown J, dissenting.

38 In Bedford, Chief Justice McLachlin used both the “one person” rule and the “further
than reasonably necessary” standard to explain the norm. She presumably did not in-
tend to state two competing versions of the same norm but to explain the norm in dif-
ferent ways (see Bedford, supra note 1 at paras 118, 123). The dissenters in Sharma
appear to be of this view as well. While undoubtedly applying the strict standard, they
refer to the “one person” rule but also express the norm in terms of “whether the law
goes further than reasonably necessary to achieve its legislative goals” (see Sharma
SCC, supra note 6 at para 162). Nevertheless, the differences of opinion in Ndhlovu
and Sharma demonstrate that there are two different versions of the norm in the case
law. The “further than reasonably necessary” standard is the best way to capture the
essence of the relaxed version of the norm.

39 Many highway traffic offences are of this kind. See the discussion of stunt driving in
Part II-B, below.
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that it applied in all cases where the relevant risk was created. In other
words, if a law is overinclusive, the strict version of the norm would say
that the law 1s overbroad, while on the relaxed version, over-inclusiveness
might be reasonably necessary to avoid under-inclusiveness, and if so, the
law would not be overbroad.

When overbreadth challenges are rejected, judges tend to state the
norm in terms of the relaxed standard and rarely invoke the “one person”
rule.4 Relaxed versions of the norm were recently restated by the dissent-
ing reasons in Ndhlovu; moreover, one way of reading the majority rea-
sons in Sharma is that it adopts the relaxed version.4!

The issue that divided the Supreme Court of Canada in Ndhlovu was
whether mandatory registration of sex offenders was overbroad. Section
490.012 of the Criminal Code required a sentencing judge to make a reg-
istration order where an accused was sentenced#? for any of the designat-
ed sexual offences. From 2011 onwards, registration was mandatory; the
Criminal Code provided no exceptions or exemptions.* The majority held
that mandatory registration was overbroad. The purpose of registration
was to assist the investigation and prosecution of offences by providing
the police with information about possible offenders;* but, since registra-
tion was mandatory, it would inevitably require registration of those who
presented no risk of reoffending and would therefore limit the liberty in-
terests of such persons without directly advancing the purpose of the leg-

40 See e.g. Moriarity, supra note 5 at para 56; J<J, supra note 5 at para 139. Overbreadth
challenges were rejected in both cases without explicit reference to the “one person”
rule. After this paper was originally drafted, a unanimous Court restated the “one per-
son” rule, finding that the law in question was not overbroad (see Canadian Council for
Refugees v Canada (Citizenship and Immigration), 2023 SCC 17 at paras 75-76 [Ca-
nadian Council for Refugees]). For further discussion, see the text accompanying note
119.

41 Sharma SCC, supra note 6 (“[a law is] overbroad when it imposes limits on [section 7
interests] in a manner that is not rationally connected to the purpose of the law” at pa-
ra 86); Ndhlovu, supra note 5 at para 172, Brown J, dissenting. Both of these decisions
cite Bedford, but neither mentions the “one person” rule.

42" Or found not criminally responsible on account of mental disorder.

43 When the section originally came into force in 2004, it included an exception under the
Criminal Code, 1985, that an offender would be exempted from registration if they
could “[establish] that, if the order were made, the impact on them, including on their
privacy or liberty, would be grossly disproportionate to the public interest in protecting
society” (see supra note 14, s 490.012(4) as it appeared on 14 April 2011). But this ex-
emption was repealed in 2011 after the enactment of the Protecting Victims From Sex
Offenders Act (see SC 2010, ¢ 17). Consequently, subsection 490.012(1) of the Criminal
Code, 1985 now requires the mandatory registration of all persons found guilty of a
designated offence (see supra note 14, s 490.012(1)).

44 Ndhlovu, supra note 5 at para 76.
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islation.? The majority specifically mentioned the “one person” rule and
provided a specific (real, not hypothetical) example of one person who, be-
cause she posed no risk of reoffending, would be unconstitutionally affect-
ed by mandatory registration.4 Justice Brown, dissenting on this issue,*’
accepted the majority’s articulation of the purpose of mandatory registra-
tion, but read the expert evidence tendered at the accused’s sentencing
hearing as establishing that “an offender’s risk cannot be determined
with certainty at the time of sentencing.”8 In other words, although man-
datory registration may well capture persons who pose no risk of reoffend-
ing, it is not possible to identify those persons at the sentencing hearing,
and therefore it is necessary for the law’s proper operation to require all
offenders to register. On the strict standard, capturing persons who pose
no risk of reoffending would mean that the law was overbroad; thus, the
dissent implicitly rejects the strict standard. Moreover, Justice Brown’s
response to the specific example mentioned by the majority explicitly re-
jects the “one person” rule: “That my colleagues can point to only a single,
extreme case where it was clear at the time of sentencing that the offend-
er did not pose an ‘increased risk’ tends to prove my point, not theirs.”4®
On a proper application of the “one person” rule, registration in one “sin-
gle, extreme case” is all that is needed to make mandatory registration
overbroad. If that one case does not make the law overbroad, the “one
person” rule does not apply and the standard for overbreadth is accord-
ingly relaxed.

The issue in Sharma was the constitutional validity of paragraph
742.1(c) of the Criminal Code, which made offenders who had committed
offences punishable by 14 years or life imprisonment ineligible for a con-
ditional sentence, even if they otherwise satisfied the relevant criteria.>

45 The relevant section 7 interest was that of a person who was complying with the re-
strictions imposed on them by the registration order. The majority gives a very clear
overview of how these “exacting obligations” affect the section 7 liberty interest
(Ndhlovu, supra note 5 at paras 31-47).

46 The reference is to R v TLB, dismissing the Crown’s appeal from a sentencing judge’s
decision to exempt the offender from registration under former subsection 490.012(4) of
the Criminal Code, 1985 (see Ndhlovu, supra note 5 at paras 88-90, citing R v TLB,
2007 ABCA 135 at paras 1-2 [TLB]).

47 Intriguingly, the Court was unanimously of the view that lifetime registration for of-
fenders convicted of more than one offence was overbroad, and accordingly struck down
subsection 490.013(2.1) of the Criminal Code, 1985 (see Ndhlovu, supra note 5 at paras
114-15, 144-45).

48 Ndhlovu, supra note 5 at para 177.
49 Ibid. That “single, extreme case” is TLB (supra note 46).

50 See Sharma SCC, supra note 6 at para 15. The facts and legislative provisions at issue
in Sharma are outlined in more detail in Part II-A, below.
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Both the majority and the dissent understood the purpose of paragraph
742.1(c) as ensuring that offenders who committed a class of serious of-
fences would typically receive custodial sentences.?! The majority found
that the paragraph was not overbroad in relation to this purpose, while
the dissent found that it was. There are several ways to read this disa-
greement; one reading, I suggest, is that the majority applied the relaxed
version of the norm while the dissent applied the strict version. This read-
ing turns on their disagreement over the following question: Is the maxi-
mum punishment for the offence a suitable “proxy” for the seriousness of
the offence?52 The majority held that it was, while the dissent concluded
that it was not. Without paragraph 742.1(c), the sentencing judge would
determine whether the offence committed by the offender was serious
enough to warrant a custodial as opposed to a conditional sentence. The
proxy of maximum punishment replaces this assessment. Thus, the proxy
guarantees that some offenders whose offences were not serious enough
to warrant custodial sentences would nonetheless be sentenced to custo-
dy. That is why the dissent found paragraph 742.1(c) to be overbroad.3
The majority implicitly held that this possibility did not make the para-
graph overbroad. If it is constitutionally permissible to replace the sen-
tencing judge’s determination of seriousness with “bright-line rules” or a
“proxy,’s* as the majority held, then it is inevitable that some offenders
whose offences were not sufficiently serious to deprive them of a condi-
tional sentence would receive custodial sentences, contrary to the “one
person” standard.5?

It is, unfortunately, not entirely clear which version of the norm
against overbreadth enjoys majority support from the judges of the Su-
preme Court of Canada. In Ndhlovu, the majority accepted the strict ver-
sion of the norm, while the dissent explicitly rejected it; but in Sharma,
released one week later, one member of the Ndhlovu majority (Justice
Rowe) joined the four members of the Ndhlovu dissent and coauthored
the majority reasons. Moreover, Ndhlovu is not cited in Sharma. From a
purely doctrinal point of view, the question of which version of the norm

51 For the majority, the purpose of paragraph 742.1(c) is “to enhance consistency in the
conditional sentencing regime by making imprisonment the typical punishment for cer-
tain serious offences and categories of offences” (see ibid at para 92). However, for the
dissent, the paragraph’s purpose is “to ensure offenders who commit more serious of-
fences serve prison time” (see ibid at para 161).

52 Ibid at paras 106, 164.
53 Ibid at para 180.
54 Ibid at para 106.

55 T will offer a different reading, turning on a disagreement about the word “serious,” in
Part II-A, below. Yet another reading is that the majority and the dissent disagree
about the purpose of the provision. If so, the disagreement is very subtle.
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is authoritative remains to be decided.’¢ For the reasons given in Parts III
and IV below, despite some apparent advantages of the strict version, the
relaxed version should be preferred.

II. The Trouble with Overbreadth

The norm against overbreadth rests on two related assumptions about
how law works: first, that every law is instrumental to an objective that is
external to that law, in the sense that its objective can be adequately
specified without reference to legal order itself; and, second, that it is pos-
sible to draft and interpret a law so that it never applies in situations
where its application would not directly forward that externally defined
objective. The strict version of the norm requires both assumptions, while
the relaxed version accepts the first but rejects the second.

Both assumptions are mistaken. The first assumption overlooks the
ways in which a specific law can, and sometimes does, in the context of a
legal order, constitute the very purpose it is supposed to promote. The
second assumption overlooks the fact that even when laws are instrumen-
tal, as they often are, they operate as general norms.?” It is an unavoida-
ble characteristic of general norms that they are more general than the
particular fact situations to which they are intended to apply; thus, the
idea that a law can always be both effective in achieving its purposes and
yet applicable only where its application directly forwards those purposes
cannot be sustained. The norm against overbreadth, stated in its strict
form, sets an unachievable standard. The norm against overbreadth,
stated in its relaxed form and applied only to instrumental laws, is much
more plausible as a principle of fundamental justice.

A. Some Laws are Not Instrumental (and Therefore Not Overbroad)

As noted above, in his discussion of the proper statement of a law’s
purpose, Justice Cromwell cautioned that “the statement of the chal-
lenged provision’s purpose should, to the extent possible, be kept separate

56 In <JoJ, the majority restated the norm without reference to the one-person rule and held
that law was not overbroad because “it does not go further than is reasonably neces-
sary to achieve [its] three goals” (see supra note 5 at para 139). On the other hand, a
unanimous eight-judge panel restated the strict version of the norm in Canadian
Council for Refugees (see supra note 40 at para 141).

57 For an excellent discussion of the generality of legal norms and the effect of this gener-
ality on the instrumentality of legal norms, see Timothy Endicott, “The Generality of
Law” in Luis Duarte Almeida, Andrea Dolcetti & James Edwards, eds, Reading the
Concept of Law (Oxford: Hart, 2013) 15.
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from the means adopted to achieve it.”58 Why this caution? Because “[i]f
undue weight is given to the means in articulating the legislative objec-
tive in an overbreadth analysis, there will be nothing left to consider at
the rational connection stage of the analysis.”?® Although Justice Crom-
well did not expressly say so, his underlying assumption appears to be
that any law that affects the section 7 interests must, at least in principle,
be subject to challenge for overbreadth; thus, every such law should be
construed as an instrument for achieving an objective definable inde-
pendently of it. But not all laws are instrumental; indeed, I share the view
(though I cannot fully elaborate it here) that the purpose of legal order in
general is not instrumental at all, because its function is not to achieve a
good that is definable independently of it but to constitute a system of
right that governs the interactions of human beings who pursue their own
purposes freely in the sense of not being subject to each others’ private
power, but only to properly constituted public power. The success of a legal
order of this kind cannot be judged according to the amount of some inde-
pendently definable good, such as the amount of happiness or the level of
atmospheric carbon dioxide, that it produces. Although oriented towards
human freedom, it cannot be understood as an instrument for producing
human freedom, because human freedom is not a good that can be quanti-
fied and assessed independently of the idea of legal order that is supposed
to constitute it. The success of such a legal order must be judged accord-
ing to how well it constitutes the relevant idea of freedom.s But even if
you do not entirely share that view, you might think that some laws are
enacted just to do what they do; for example, to create a system of rules
just to make exchange possible, apart from any good that exchange might
serve (contract law),5! or to prohibit certain conduct merely because it 1s, in
some sense, inherently wrongful (the law of theft). Such laws are intended

58 Moriarity, supra note 5 at para 27.

59 Ibid.

60 This understanding of legal order has been most persuasively worked out by Arthur

Ripstein (see Force and Freedom: Kant’s Legal and Political Philosophy (Cambridge,
Mass: Harvard University Press, 2009)). See also Ernest J Weinrib, Reciprocal Free-
dom: Private Law and Public Right (Oxford: Oxford University Press, 2022). For a brief
restatement of this understanding, see Arthur Ripstein, “Means and Ends” (2015) 6:1
Jurisprudence 1. For an even briefer restatement, see Hamish Stewart, “The Place of
Instrumental Reasoning in Law” (2020) 11:1 Jurisprudence 28 at 29-32 [Stewart, “In-
strumental Reasoning”].

61 Cf Peter Benson, Justice in Transactions: A Theory of Contract Law (Cambridge, Mass:

Harvard University Press, 2019). A reviewer suggests that, on this view, exchange is a
social good to which contract law is instrumental. But Benson’s point is that there is no
external way to measure the success of contract law, even understood as a device for
exchanges that might in principle occur by other mechanisms, by criteria external to
the ideas inherent in the law of contract; it is not, for example, as though more ex-
change is per se better than less.
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to apply to all the behaviour that falls within their ambit, without regard
to whatever other effects they might have.s2 One might say that such laws
are necessarily not overbroad,® but it would be more accurate to say that
the norm against overbreadth simply does not apply to them. The difficul-
ty with Justice Cromwell’s formulation of the methodology for determining
a law’s purpose is that it precludes, by definition, the possibility of think-
ing about a law in this non-instrumental way.

Let me give a rather dramatic example—the law of murder. The
Criminal Code tells us that a person commits murder when they cause
the death of another person by culpable homicide with one of three sub-
jective mental states, all involving an intention to cause death or a high
degree of recklessness in relation to the death.6* What 1s the purpose of
imposing criminal liability for murder? Considering several possible an-
swers to this question will show the difficulty of understanding the crimi-
nal prohibition of murder as an instrument to some value that can be ful-
ly specified independently of the legal wrongness of murder. One tempt-
ing answer is that the purpose of having an offence of murder is to punish
one of the most serious legal and moral wrongs that a person can commit;
but this statement of the objective runs afoul of Justice Cromwell’s cau-
tion because it does not separate the purpose from the means: in order to
fulfill its purpose, the law must apply in every case that it applies to, so
there is “nothing left to consider” in applying the norm against over-
breadth. Another tempting answer expressed more instrumentally, is

62 T do not mean to say that such a law would be immune from constitutional review. It
could violate other rights in the Charter; for example, it might constitute cruel and
unusual punishment under section 12 (see supra note 8, s 12).

63 A reviewer suggests that, even on this view, the law of theft would be overbroad if de-
fined to include “merely touching someone else’s property.” As it happens, theft in Can-
ada is indeed defined to include mere touching, as long as the accused has the appro-
priate mental state: “[a] person commits theft when, with intent to steal anything, he
moves it or causes it to move or to be moved, or begins to cause it to become movable”
(Criminal Code, 1985, supra note 14, s 322(2)). If the purpose of the law of theft is to
define and make punishable this legal wrong, then this definition is not overbroad. If
the point of the suggestion is that defining theft as mere touching without the intent to
deprive another of their property (i.e., mere trespass to chattels) would be constitution-
ally problematic, I agree. However, the problem would not be overbreadth (the offence’s
definition would still encompass the legal wrong at which it was directed), but failure
to comply with the Charter’s section 7 principles concerning fault in criminal law.

64 Of the four varieties of culpable homicide defined by subsection 222(5) of the Criminal
Code, 1985, the two most commonly alleged are causing death by means of an unlawful
act and causing death by criminal negligence. The three mental states are: meaning to
cause death (subparagraph 229(a)(i1)), meaning to cause serious bodily harm and being
reckless whether death ensues (subparagraph 229(a)(ii)), and recklessly causing death
in the pursuit of an unlawful purpose (paragraph 229(c)). For the purpose of this dis-
cussion, I leave aside the “transferred intent” provision in paragraph 229(b).
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that the purpose of the prohibition of murder is to protect human life. But
that, too, seems too broad to be consistent with Justice Cromwell’s cau-
tion, particularly in light of the availability of the defences to murder. In-
deed, that is why in Carter, the Supreme Court of Canada rejected the
government’s submission that the purpose of the law against assisted sui-
cide was to “preserve life.” As the Supreme Court of Canada put it, “If the
object of the prohibition is stated broadly as ‘the preservation of life, it
becomes difficult to say that the means used to further it are overbroad
... The outcome is to this extent foreordained.”®s Moreover, this formula-
tion of the objective seems quite inconsistent with the regime enacted in
response to Carter, which specifically authorizes physicians and nurse
practitioners to intentionally kill other people in certain circumstances
(i.e., to commit what would otherwise be murder); accordingly, the regime
1s structured as an exception to the homicide provisions of the Criminal
Code.¢5

Perhaps, then, it is better to specify the purpose of the law of murder
along the lines of protecting everyone’s interest in the continuation of
their own life. Now we have a purpose that is definable independently of
the means (the offence definition) used to promote it. But it is not difficult
to think of cases in which convicting an accused of committing a murder,
as defined in the statute, would be overbroad in that it does not promote
that purpose because there are some situations where there is no person-
al interest in the continuation of human life. Suppose, for example, that
Harold has gone through all the procedures required to obtain medical
assistance in dying and that the procedure is scheduled for a certain day.
Owing to unforeseen circumstances, the procedure cannot be performed
at the scheduled time and is postponed for a month. During that month,
Harold has no interest in continuing his life—quite the contrary. And so,
if George were to intentionally kill Harold during that month, George
would have committed murder as defined by the Criminal Code; but con-
victing George of murder would be applying the law to one person more
than directly necessary for the purpose of the offence; hence, the defini-
tion of murder (according to the strict statement of the norm) would be
overbroad.s

65 Carter, supra note 4 at para 77.
66 Criminal Code, 1985, supra note 14, ss 227, 241.1-241.4.

67 One wonders whether a thought of this kind might explain the Crown’s willingness to
accept a plea of guilty to manslaughter in the case of Francois Belzile, who was charged
with first-degree murder after killing his severely disabled wife by injecting her with
insulin. Media reports paraphrase Crown counsel as saying that the Crown could not
“prove Francois had the intent necessary for premeditated murder” because he suffered
from “caregiver burnout.” But the circumstances of the offence would overwhelmingly
support an inference of both intent (for second-degree murder) and planning and delib-
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There are good reasons for rejecting the claim that this example is suf-
ficient to show that the law of murder is overbroad; but taking those rea-
sons seriously involves rejecting either the picture of the law of murder as
an instrument for the protection of the interest in the continuation of life
or the “one person” rule (or both). If George’s act is wrong and punishable
regardless of the nature of the interests in the continuation of Harold’s
life, then the instrumental picture of the law of murder as a device for
protecting the interest in life must be rejected. If we retain that instru-
mental picture but ask about the effects of not prohibiting George’s con-
duct on that interest, then we must reject the “one person” rule. There are
(at least) two possibilities. First, if George is aware of the postponement of
Harold’s procedure and is motivated solely by compassion for Harold’s
situation, he nevertheless acts outside the boundaries of the medically as-
sisted dying regime, so finding the law of murder overbroad in this appli-
cation would arguably undermine the integrity of that scheme. Second, if
George is not aware of Harold’s situation—if Harold, for example, is a vic-
tim of George’s random act of violence or is murdered during George’s
commission of an offence, such as a home invasion—then it might be said
that finding the law of murder overbroad in this application would tend to
undermine whatever effect prosecutions and convictions for this offence
are supposed to have in deterring the commission of the offence. Those
are very plausible arguments, but they require abandoning the “one per-
son” rule or adopting a relaxed version of the norm because they amount
to the claim that it is necessary to the purpose of the law to apply it to
Harold’s act of killing George even though that application is not directly
necessary to achieve the purpose of the law.

My point in considering these different ways of thinking about the
purpose of the offence of murder is not to suggest that the law of murder
1s, or is not, overbroad. My suggestion, rather, is that the norm against
overbreadth does not apply at all to the Criminal Code’s definition of
murder because the purpose of having an offence of murder in a legal or-
der designed to constitute a system of freedom for all is not to achieve any
goal that can be specified independently of that system but to prohibit a
particular kind of behaviour that is inherently incompatible with the op-

eration (elevating the offence to first-degree murder). “Burnout” would explain the ac-
cused’s motivation but would not affect the intentionality of his conduct for the purpos-
es of proving the mental element in subparagraph 229(a)(i) of the Criminal Code, 1985
and would likely assist the Crown in proving planning and deliberation under subsec-
tion 231(2). See Jonny Wakefield, “Latimer Two’: 75-Year-Old Edmonton Man Admits
to Manslaughter for Killing Severely Disabled Wife”, Edmonton Journal (24 February
2023), online: <edmontonjournal.com> [perma.cc/4HGX-L2U9]; Janine Benedet & Isa-
bel Grant, “Our Assisted-Dying Culture Is Too Permissive”, The Globe & Mail (17 April
2023) Al1.



OVERBREADTH REVISITED 265

eration of such a system.6 This purpose cannot be understood inde-
pendently of the place of the law of homicide in that kind of legal order.
The point of the definition of murder in the Criminal Code is to identify a
particularly serious class of homicide offences and to make all offences
that fall within that class punishable by life imprisonment because of
their seriousness. The offence definition constitutes the conduct to which
the offence definition applies.®® Now, it may be that there is a general
sense in which all criminal law is instrumental because it is intended, at
least in part and by various mechanisms, to protect the legal order as a
whole by discouraging the conduct that it defines as wrongful.” But that
does not imply that every offence must target specific objectives that can
be defined independently of the conduct that the offence definition covers.
There are some offences whose purpose is best understood as simply pro-
hibiting what they prohibit because the prohibited conduct is inherently
incompatible with a rights-based order.” Murder is one of them. The ter-
rorism offences, the assault offences, the theft offences likely also fall into
this category. The norm against overbreadth is not applicable to the defi-
nition of such offences.

The majority decision in Sharma is arguably an illustration of this
type of reasoning. I suggested above that the majority in Sharma applied
a relaxed version of the norm against overbreadth; but another, and per-
haps preferable, way of understanding their reasoning is that they were
construing the law at issue non-instrumentally so that the norm against
overbreadth would not apply to it. The accused, Cheyenne Sharma,
pleaded guilty to importing almost two kilograms of cocaine. She was a
young first offender of Indigenous ancestry. Her personal circumstances

68 Cf Malcolm Thorburn, “Criminal Law as Public Law” in RA Duff & Stuart P Green,
eds, Philosophical Foundations of Criminal Law (Oxford: Oxford University Press,
2011) 21 at 21.

69 Tt is true that the offence definition as we now have it was achieved in part by constitu-
tional litigation, notably by the stigma doctrine deployed in Vaillancourt (see supra
note 11 at 6563-54) and Martineau (see supra note 11 at 645—46), to mark a strong dis-
tinction between culpable homicides committed with highly subjective mental states in
relation to death (murder) and culpable homicides lacking such highly subjective men-
tal states (manslaughter). However, the stigma doctrine is not a version of the norm
against overbreadth. It is a doctrine about the proper labeling or “stigma” of criminal
“conduct”; that is, it is concerned with the constitutional principles applicable to crimi-
nal punishment, not with the situation of someone who is trying to comply with the
law.

70 For an additional argument to this effect, see Hamish Stewart, “The Place of Criminal
Law in a Rights-Based Legal Order” in Philipp-Alexander Hirsch & Elias Moser, eds,
Rights in Criminal Law (Oxford: Hart) [forthcoming in 2025].

In my view, that is not a sufficient condition, from a policy perspective, for criminaliz-
ing the behavior in question (see Stewart, “Instrumental Reasoning”, supra note 60 at
38-40). But this caveat does not affect the point at issue.

71
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were overwhelmingly sympathetic and her culpability for the offence was
low. The sentencing judge found that a fit sentence was eighteen months’
imprisonment and that the accused would have been an ideal candidate
for a conditional sentence.” But at that time paragraph 742.1(c) of the
Criminal Code specified that a conditional sentence was not available
where the maximum sentence was imprisonment for 14 years or life; the
offence the accused committed is punishable by life imprisonment; accord-
ingly, a conditional sentence was unavailable.” The accused argued that
paragraph 742.1(c) was unconstitutional. Among her arguments was the
claim that the exclusion of certain classes of offences from the conditional
sentence regime was overbroad. A majority of the Supreme Court of Can-
ada rejected this argument. They characterized the purpose of paragraph
742.1(c) as “to enhance consistency in the conditional sentencing regime
by making imprisonment the typical punishment for certain serious of-
fences and categories of offences.”” The means used to achieve this pur-
pose was “to remove the availability of a conditional sentence for certain
offences and categories of offences.”” Taking the maximum sentence for
an offence as the definitive indicator of the seriousness of that type of of-
fence (regardless of the circumstances of the offender or the particular of-
fence), the majority held that these means were not overbroad.” In reach-
ing this conclusion, the majority emphasized that “the definition of a seri-

2 R v Sharma, 2018 ONSC 1141 at para 145. A conditional sentence—a term of impris-
onment served in the community rather than in custody—is in general available where
the fit sentence is less than two years’ imprisonment and “the service of the sentence in
the community would not endanger the safety of the community and would be con-
sistent with the fundamental purposes and principles of sentencing” (see Criminal
Code, 1985, supra note 14, s 742.1(a)). However, there are some situations in which a
conditional sentence is not available even if the conditions in paragraph 742.1(a) are
satisfied (see ibid, ss 742.1(b)—(d)). Prior to 2022, paragraph 742.1(c) prohibited the use
of conditional sentences when the offence was prosecuted by indictment and had a
maximum term of imprisonment of 14 years or life. This provision was amended follow-
ing Sharma and now specifies that conditional sentences are unavailable in the case of
three specific offences, notably attempted murder, torture, and advocating genocide
(see ibid, s 742.1(c); An Act to amend the Criminal Code and the Controlled Drugs and
Substances Act, SC 2022, ¢ 15, s 14).

73 Controlled Drugs and Substances Act, SC 1996, ¢ 19, s 6(3)(a.1) as it appeared on 16
November 2022. The two-year minimum sentence mentioned in paragraph 6(3)(a.1) of
the Controlled Drugs and Substances Act was not applicable because the Crown, hav-
ing previously given notice of its intention to seek it as required by section 8, withdrew
that notice.

7 Sharma SCC, supra note 6 at para 92.
75 Ibid at para 102.
76 Ibid at para 109.
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ous offence is a normative assessment in respect of which Parliament
must be granted significant leeway.”"?

Although framed as a standard overbreadth analysis, including a rep-
etition of the cautions from Moriarity about clearly distinguishing means
and ends,’ the majority’s approach in Sharma leaves so little room for
any distinction between the purpose and the operation of paragraph
742.1(c) that it may be better understood as entirely insulating certain
legislative decisions from overbreadth analysis. If Parliament’s objective
1s to ensure imprisonment is the typical sentence for certain serious of-
fences, and it does so by enacting a statute that ensures imprisonment for
those offences,” then it seems as though the purpose of the statute is to
do what it does, rather than to achieve some objective external to it. It
seems easy to think of a situation in which the removal of a conditional
sentence would have an overbroad effect on one person. Cheyenne Shar-
ma herself would seem to be exactly that person, but since the majority
takes the legislative judgment of seriousness to relate to the type of of-
fence committed, rather than to the circumstances of the offender and the
specific offence committed, in their view she is not. And so, it is unsurpris-
ing that the majority does not mention the “one person” rule in its articu-
lation of the norm against overbreadth.

This collapse of overbreadth analysis can also be observed in two ear-
lier decisions of the Court of Appeal for Ontario, namely R v. Forcillo and
R v. NS.80 In Forcillo, the accused, a police officer, was found guilty of at-
tempted murder. Because the offence was committed with a firearm (his
service weapon), he was subject to a minimum term of imprisonment of
four years.s! He argued that this provision was overbroad.s? Its purpose,
he said, “was ‘to deter people from choosing to carry a firearm to carry out

77 Ibid at para 105.
78 Ibid at paras 87, 91.

79 This is a slight overstatement. The offences covered by former paragraph 742.1(c) of
the Criminal Code, 1985 were not necessarily excluded from the possibility of suspen-
sion of sentence under subsection 731(1). However, if an offender whose sentence had
been suspended was brought back to court for sentencing, paragraph 742.1(c) would
have made a conditional sentence unavailable at that time (see Criminal Code, 1985,
supra note 14 as it appeared on 16 November 2022).

80 R v Forcillo, 2018 ONCA 402 [Forcillo]; R v NS, 2022 ONCA 160 [NS].
81 Criminal Code, 1985, supra note 14, s 239(1)(a.1).

82 He also argued that it constituted cruel and unusual punishment contrary to section 12
of the Charter, and the Court took care to distinguish that argument from the over-
breadth claim (see Forcillo, supra note 80 at paras 149-51).
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an unlawful purpose.”ss This statutory purpose was obviously inapplica-
ble to police officers who carry firearms while on duty; accordingly, he ar-
gued, the provision was overbroad as applied to police officers. In light of
the jurisprudential background concerning minimum sentences for the
use of firearms in the commission of offences, this submission was very
plausible. These minimum sentences were originally a response to a se-
ries of Supreme Court of Canada decisions in the late 1980s and early
1990s striking down the “constructive murder” provision of the Criminal
Code.3* That provision, in brief, stated that culpable homicide was mur-
der, whether or not the Crown could prove an intent to kill (as would oth-
erwise be required by section 229) if death was caused while committing
several specified offences and in various circumstances, notably where the
accused used a weapon or had it on his person while committing the of-
fence.®> For reasons that need not be detailed here, the Supreme Court of
Canada eventually held that section 7 of the Charter required proof of
subjective foresight of death for a murder conviction.s¢ Since the construc-
tive murder provision did not require proof of subjective foresight of
death, it violated section 7. In considering whether this infringement of
section 7 could be justified under section 1, the Supreme Court of Canada
noted that “punishing for murder all those who cause a death by using or
carrying a weapon, whether the death was intentional or accidental,
might well be thought to discourage the use and the carrying of weapons.”
But the Supreme Court of Canada held that this thought could not justify
the infringement, explaining that “[i]f Parliament wishes to deter the use
or carrying of weapons, it should punish the use or carrying of weapons.”s?
The minimum sentences enacted in the early 1990s, including the one at
issue in Forcillo, were legislative responses to this type of reasoning.

Nevertheless, the Court of Appeal for Ontario ultimately rejected
Forcillo’s argument that the minimum sentence was overbroad. It did so

83 Forcillo, supra note 80 at para 162. The internal quotation is presumably from the ac-

cused’s written submissions and resonates strongly with the section 1 analysis in Vail-
lancourt (see supra note 11 at 559-60).

84 The relevant cases are Vaillancourt (supra note 11 at 656), which struck down para-
graph 213(d) of the Criminal Code and Martineau (supra note 11 at 646-47), which
struck down paragraph 213(a) (see also Criminal Code, RSC 1970, ¢ C-34, s 213(a),(d)
[Criminal Code, 1970]). The Supreme Court of Canada held that a murder conviction
requires proof of objective foresight of death (see Vaillancourt, supra note 11 at 656)
and subsequently elevated that requirement to subjective foresight of death (see Mar-
tineau, supra note 11 at 646-47).

85 Criminal Code, 1970, supra note 84, s 213(d). Paragraph 213(d) of the Criminal Code,
1970, renumbered paragraph 230(d) in the Criminal Code, 1985, was repealed in 1991
(see An Act to amend the Criminal Code (joinder of counts), SC 1991, c 4, s 1).

86 Martineau, supra note 11 at 646—47.

87 Vaillancourt, supra note 11 at 660.
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partly by construing the purpose of the provision more broadly than in
the accused’s submission,® but also by attributing to it another and dif-
ferent kind of purpose, namely denunciation: “Denunciation applies to all
cases of attempted murder with a firearm, whether or not the person is a
criminal, gang member, ordinary citizen or a police officer. Indeed, given
the serious trust reposed in police officers, the need to denounce the crim-
inal misuse of a firearm may be even more compelling in these circum-
stances.”s?

If denunciation is the purpose of the provision, it would be overbroad
only if some offences falling under it were not worthy of being denounced.
The Court of Appeal for Ontario did not consider this possibility. Once the
sentence is interpreted as having “a denunciatory element represent[ing]
a symbolic, collective statement that the offender’s conduct should be
punished for encroaching on our society’s basic code of values as en-
shrined within our substantive criminal law,”® it is no longer instrumen-
tal to any good that can be specified apart from the sentencing process it-
self.91 If denunciation by imposition of a minimum sentence applies to
every instance of attempted murder with a firearm, then a law imposing a
minimum sentence for the purpose of denunciation is incapable of being
overbroad because there is no distinction between the law and the pur-
pose it serves.

The Court of Appeal for Ontario’s approach to the overbreadth chal-
lenge in NS was similar. The accused challenged some of the new sex
work offences in the Criminal Code—section 286.2 (material benefit), sec-
tion 286.3 (procuring), and section 286.4 (advertising).”? These offences
were enacted in 2014 in response to the Supreme Court of Canada’s deci-
sion in Bedford.? In that case, the Supreme Court found that the offences
of keeping a common bawdy house, living on the avails of the prostitution
of another, and communicating for the purpose of engaging in prostitution
violated section 7 of the Charter.* However, under the pre-Bedford re-

88 Forcillo, supra note 80 at paras 162—78.
89 Ibid at para 181.
90 Ibid at para 180, citing R v M (CA), 1996 CanLII 230 at para 81 (SCC).

91 There are of course other ways in which the offences could be denounced, but even if
other methods might be more effective than the minimum sentence, that would not
show that the minimum sentence was overbroad.

92 NS, supra note 80 at para 2; Criminal Code, 1985, supra note 14, ss 286.2—4.

93 Criminal Code, 1985, supra note 14, as amended by the Protection of Communities and
Exploited Persons Act, SC 2014, ¢ 25 [PCEPA].

94 Criminal Code, 1985, supra note 14, ss 210, 212(1)(j), 213(1)(c) as it appeared on 5 De-
cember 2014. Sections 210 and 212 were repealed and section 213 was modified by the
PCEPA.
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gime, sex work itself was not illegal; and that fact was central to the Su-
preme Court’s holding that the purposes of the invalidated offences were
to prevent exploitation and to control nuisances, rather than to condemn
or discourge sex work as such. In stark contrast, the centrepiece of the
new regime enacted in response to Bedford is section 286.1, which makes
it an offence to obtain, or to communicate for the purpose of obtaining, the
sexual services of another person for consideration. For the first time
since the enactment of the Criminal Code in 1892, the exhange of sex for
money between adults is criminalized, although the Criminal Code pur-
ports to immunize sex workers themselves from criminal liability in re-
spect of such transactions.® In NS, the accused did not challenge section
286.1 itself, but instead challenged the material benefit, procuring, and
advertising offences. I will focus on the procuring offence. The trial judge
had found this provision overbroad on the basis that one of its purposes
was to protect the health and safety of sex workers and that, in some rea-
sonably imaginable hypothetical situations, it would prevent them from
doing so. The Court of Appeal for Ontario disagreed as to the purpose of
the legislation in general and the procuring provision in particular. The
Court of Appeal for Ontario held that the legislation in general had three
purposes: first, “to reduce the demand for prostitution with a view to dis-
couraging entry into it, deterring participation in it, and ultimately abol-
ishing it to the greatest extent possible in order to protect communities,
human dignity and equality”; second, “to prohibit the prostitution of oth-
ers” and the commercialization of sex work; and, third, “to mitigate some
of the dangers associated with the continued, unlawful provision of sexual
services for consideration.” Against that background, the purpose of sec-
tion 286.3 in particular was “to denounce and prohibit the promotion of
the prostitution of others in order to protect communities, human dignity
and equality.”?” This purpose did not encompass the health and safety of
those who were already involved in sex work.? Section 286.3 was not
overbroad because “[t]he prohibited conduct—a wide range of conduct in-
tended to procure a person to offer or provide sexual services for consider-
ation or engaged in for the purpose of facilitating an offence under s.

95 Section 286.1 of the Criminal Code, 1985 does not make it an offence to provide sexual
services for consideration, and the possibility that a sex worker could be liable as an
aider and abettor of the purchaser is supposed to be blocked by section 286.5, which
says that no one “shall be prosecuted” for offences involving their own sex work. But
the immunity provided by section 286.5 would be unnecessary if the conduct in ques-
tion was not unlawful in the first place. For some questions about how this provision
would operate in practice, see Hamish Stewart, “The Constitutionality of the New Sex
Work Law” (2016) 54:1 Alta L Rev 69 at 74-76.

9% NS, supra note 80 at para 59.
97 Ibid at para 121.
98 Ibid at paras 122-23.
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286.1—is directly and rationally related to the purpose of the provision.”?
Once the purpose of the offence is construed as discouraging the behav-
iour that it prohibits, particularly against a background understanding of
the overall purpose of the legislation as protecting vital but unquantifia-
ble values such as human dignity, a finding that it is not overbroad is in-
evitable.

B. All Instrumental Laws are General (and Therefore Overbroad)

My claim is not that all criminal law, much less all law in general, is
non-instrumental in the way described in the previous section. As demon-
strated in Bedford, the former offence of keeping a common bawdy house
was instrumental to nuisance control, not only because of the legislative
and jurisprudential history that the Supreme Court of Canada recounts
but also because the objective (controlling nuisances) was extrinsic to and
readily definable independently of the offence itself (keeping a common
bawdy house). There is no intrinsic relationship between bawdy houses
and nuisances; that is, there are other ways that nuisances can be caused
and controlled, and it is possible to keep a bawdy house without creating
a nuisance. Similarly, it is entirely plausible to read offences such as im-
paired operation of a conveyance and possession of prohibited substances
as instrumental to objectives that are independent of the means used to
achieve them. For instance, the criminalization of dangerous driving is
instrumental to public safety. The current British Columbia experiment
in decriminalizing possession of small quantities of drugs indicates that
the federal and British Columbia governments also take this view of drug
offences. Whether a harm reduction strategy, criminalization, or, as
seems more likely, some combination of the two, is most effective in con-
trolling the harms of drug use is a complicated question. But it is a ques-
tion that is eminently suited to empirical investigation that could inform
a court’s decision on whether drug offences are overbroad in relation to
their objectives.100

There is, nevertheless, a serious difficulty in applying the norm
against overbreadth even to laws that can be understood instrumentally.
Laws are, by their nature, general norms; they are therefore not perfectly

9 Ibid at para 124.

100 An anonymous reviewer wonders why a judge would be any better placed than a legal
scholar to make this sort of empirical judgment. There is indeed nothing about the of-
fice of a judge that gives its holder expertise in the social sciences; but judicial decision-
making about many contested factual matters, including but not limited to the effec-
tiveness of laws in achieving their objectives, is shaped by expert evidence, as it was in
Carter (see supra note 4 at paras 3, 8, 121) and Bedford (see supra note 1 at paras 49—
52).
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aligned with the specific fact situations to which they apply. This is so
whether a law is more plausibly characterized as a rule (e.g., “do not drive
at more than 100 km/h”) or a standard (“exercise reasonable care in driv-
ing”).101 All instrumental laws are likely overbroad in the sense that there
will inevitably be at least one actual or reasonably hypothetical fact situa-
tion in which the application of the law is not directly necessary to its
purpose. If the strict version of the norm, with the accompanying “one
person” rule, applies to all such laws, then it is very likely the case that
every law that can be analyzed instrumentally—every law that has an ob-
jective that is well-defined independently of the law understood as a
means for promoting that objective—is overbroad. That is because laws,
even instrumental ones, are stated in general terms and must be applied
to a vast and unpredictable range of individual cases. It is therefore likely
that every instrumental law that affects section 7 interests also infringes
section 7 of the Charter by virtue of its overbreadth.

The point is most obvious when the law seeks to promote its objective
in a rule-like way, by drawing a so-called bright-line between permitted
and forbidden conduct. Consider, for example, provincial “stunt driving”
offences. Despite their evocative labels, these offences can be committed
simply by exceeding the posted speed limit by a stated amount, without
any additional element that might be described as a “stunt.”102 The objec-
tive of these offences is to promote road safety; the means is to discourage
a particular kind of risky driving. But the possibility that a driver might
commit this offence without creating any risk to the safety of the roads
cannot be excluded a priori. That a driver might exceed the speed limit
under conditions where it was safe to do so—imagine a skilful and alert
driver driving a vehicle in good mechanical condition during the daytime
on a straight, dry, empty highway in good repair—is a reasonable hypo-
thetical. It may be tempting to respond to this example by arguing that

101 The literature on rules and standards is vast and, for the purposes of this paper, it is
not necessary to review it in detail. However, for a classic discussion, see HLA Hart,
The Concept of Law, 1st ed (Oxford: Clarendon Press, 1961) at 121-32. For literature
resisting the distinction, see Frederick Schauer, Playing by the Rules (Oxford: Claren-
don Press, 1991) at 12-16. For a celebration of the role of legal standards in contrib-
uting to moral deliberation, see Seana Valentine Shiffrin, “Inducing Moral Delibera-
tion: On the Occasional Virtues of Fog” (2010) 123:5 Harv L Rev 1214. For a reflection
on legal uncertainty, see Robert J Sharpe, Good Judgment: Making Judicial Decisions
(Toronto: University of Toronto Press, 2018) at chs 4-5. For an argument that the ap-
plication of artificial intelligence to human conduct will eliminate the distinction be-
tween rules and standards, see Anthony J Casey & Anthony Niblett, “The Death of
Rules and Standards” (2017) 92 Ind LJ 1401. For an argument that a degree of gener-
ality in legal norms is an essential feature of the rule of law, see Timothy Endicott &
Karen Yeung, “The Death of Law? Computationally Personalized Norms and the Rule
of Law” (2022) 72 UTLJ 373 at 401-02.

102 See e.g. O Reg 455/07, s 3.
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the prohibited conduct is per se dangerous—but that is just another way
of saying that the legislature can authoritatively deem it to be dangerous,
which, as in Sharma, collapses the distinction between means and ends
that is required for the norm against overbreadth to have any purchase.103
Bright-line rules are almost always going to be overbroad, according to
the strict version of the norm against overbreadth.

A law that is more standard-like than rule-like may seem less likely to
be overbroad because the standard established by such a law is supposed
to enable a decision-maker to apply the policy behind the law directly and
sensitively on a case-by-case basis, rather than indirectly through a rule.
The offence of dangerous operation, for example, is defined as “operat[ing]
a conveyance in a manner that, having regard to all the circumstances, is
dangerous to the public.”19¢ Its purpose is to promote safety, and the
means it uses to promote that purpose is to hold all operators of convey-
ances to a general and objectively defined standard of behaviour.1% But it
is precisely because the offence operates by means of a general standard
that it will inevitably be applied in cases where it is not necessary to its
purpose to do so. That is because there will inevitably be errors of judg-
ment in its application; even where the facts concerning the accused’s be-
haviour are not in dispute, there will inevitably be a difference of opinion,
and therefore the possibility of errors in judgment, in the application of
the standard.106

It might be objected that my claim that all instrumental laws are
overbroad cannot be correct, for the simple reason that Canadian courts,
most notably the Supreme Court of Canada itself, have found that some
instrumental laws are not overbroad, even when applying the strict ver-
sion of the norm. But in finding that some laws are not overbroad, Cana-
dian courts have generally used one of three strategies, each of which is
inconsistent with the strict version of the norm. The first strategy is to
state the objective of the law in such terms that the law could not be
overbroad in any application. As indicated above, I do not object to this
strategy as such, but it is contrary to the Moriarity methodology for iden-

103 For a good example of a highway traffic regulation being found overbroad on a strict
application of the “one person” rule, see Michaud, supra note 2 at para 73. The Court
went on to hold that the overbreadth of the regulation was justified under section 1 of
the Charter.

104 Criminal Code, 1985, supra note 14, s 320.13(1).

105 The nature of this objective standard is discussed in the leading cases interpreting the
predecessor of this provision (see especially R v Hundal, [1993] 1 SCR 867, 1993 Can-
LIT 120 (SCC); R v Beatty, 2008 SCC 5; R v Roy, 2012 SCC 26 [Roy])).

106 The difference of opinion between the trial judge and the Supreme Court of Canada in
Roy may be an example (see Roy, supra note 104).
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tifying the objective of a law, which requires that “the statement of the
challenged provision’s purpose should, to the extent possible, be kept sep-
arate from the means adopted to achieve it,”107 so that there is at least a
possibility of overbreadth. The second strategy is to disregard or overlook
obvious cases where the application of the law would be unnecessary to
its purpose. And the third strategy is to assume that the application of
standards by the relevant legal officials will necessarily be without error.

The Court of Appeal for Ontario’s decision in R v. AB8 provides a
good example of the first and second strategies. The accused, who was 21
years old at the time, was charged with two sexual offences arising out of
his relationship with a 15-year-old girl. The age of consent to sexual activ-
ity in the Criminal Code 1s 16 years, but the Code provides for a number
of “close-in-age” exceptions under which the consent of a person under 16
will be legally valid.1?® The exception relevant to the complainant is found
in subsection 150.1(2.1), which provides that if the complainant is be-
tween 14 and 16 years of age and the accused is not more than five years
older than the complainant, consent is a defence. The trial judge found as
a fact that all sexual activity between the accused and the complainant
was consensual and non-exploitative; however, the accused was aware of
her age and, because he was more than five years older than the com-
plainant, subsection 150.1(2.1) was inapplicable. Accordingly, the Crown
had proved both mens rea and actus reus, and the accused was found
guilty. But, the trial judge held that section 150.1 was overbroad in the
Bedford sense. The purpose of the offences in question, together with the
constellation of exceptions to those offences, was “to protect young people
under 16 from exploitation.”!10 Since, on her factual findings, the relation-
ship between the accused and the complainant was consensual and in-
volved no exploitation, section 150.1 was unconstitutionally overbroad as
applied to this accused. Accordingly, she stayed the proceedings.!1!

The trial judge’s approach appears to be a paradigmatic application of
the strict version of the norm against overbreadth. She identified the
purpose of the legislation in a way that was sufficiently distinct from the

107 Supra note 5 at para 27.
108 R v AB, 2015 ONCA 803 [AB]. See also R v Alfred, 2020 BCCA 256.

109 These exceptions are of course subject to further exclusions, for example, where the re-
lationship between the complainant and the accused is exploitative or is one of trust or
authority (see Criminal Code, 1985, supra note 14, ss 150.1(2)—(2.1)).

110 AB, supra note 108 at para 12.

111 Since the trial was held in provincial court, the trial judge lacked jurisdiction to make a
declaration of invalidity, but the correct procedure would have been to decline to apply
the law to the case before her and accordingly acquit the accused (see R v Big M Drug
Mart, 1985 CanLII 69 at 312—-13 (SCC); R v Lioyd, 2016 SCC 13 at paras 16-20).
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law’s operation to permit overbreadth analysis,’’? and she identified a
case in which the application of the law was not directly necessary for its
purpose. No resort to reasonable hypotheticals was required—on the trial
judge’s factual findings, the “one person” to whom the application of the
law was overbroad was the accused before her. Nevertheless, when the
case eventually reached the Court of Appeal for Ontario, the law was
found to be consistent with the norm against overbreadth.!1® The Court of
Appeal for Ontario, per Justice Feldman, after considering the accused’s
and the Crown’s submissions, said that “[t]he purpose of the law, stated
succinctly, is to protect children from sexual contact with adults or the in-
vitation to have sexual contact by adults.”114 The Court of Appeal for On-
tario added that the policy motivation for this purpose was “Parliament’s
view that the inherent power imbalance between adults and children viti-
ates consensual sexual relations between them.”15 The means of pursuing
this objective was “to draw a bright-line age of protection of 16 years and
to carve out a five-year close-in-age exception for non-exploitative con-
duct, where the defence of consent would be available.”116 Justice Feldman
observed that there was abundant precedent for pursuing a legislative ob-
jective by drawing a bright-line rule based on age, as long as the line
drawn was “reasonable.”'” Accordingly, the law was not overbroad.

There are, I think, two ways to understand this reasoning. On either
understanding, if the strict version of the norm applies, it is erroneous;
but if the relaxed version of the norm applies, it is completely defensible.
First, we might read AB as sharply distinguishing between the objective
(protecting children from sexual activity) from the background policy ob-
jective (prohibiting sexual activity in situations where power imbalances
vitiate consent). But on this reading, the Court of Appeal for Ontario es-
sentially construed the law as having the purpose of prohibiting the con-
duct that it prohibits and thus made an overbreadth analysis impossible.
This reading is contrary to the caution in Moriarity that the objective
should be stated in such a way that, at least in principle, permits over-
breadth analysis. Second, we might read it as not separating the objective
and the background policy so neatly, as saying that the purpose of the law

112 The trial decision was rendered before Moriarity but appears consistent with it (see
AB, supra note 108 at paras 12, 24-27).

113 The Crown’s appeal to the summary conviction appeal court was allowed and a finding
of guilt was entered. The accused appealed, with leave, to the Court of Appeal, where
his appeal was dismissed (see AB, supra note 108 at paras 3, 63—64).

114 Jbid at para 38.

115 Thid.

116 Jhid at para 39.

117 Jbid at paras 40—43.
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is to prohibit sexual activity between children and adults in circumstanc-
es where a power imbalance vitiates consent. But on that reading, the ac-
cused’s overbreadth argument was strong. In a case where the accused’s
conduct is non-exploitative (as on the facts of the case itself), there would
be no power imbalance to protect children from and the law would be
overbroad in relation to its protective purpose as applied to such a case. It
cannot be the case that the passage of one day—the complainant’s 16th
birthday—can instantly transform a sexual relationship from one that per
se involves a power imbalance to one that, depending on the facts, may or
may not. If it was not the day after the complainant’s 16th birthday, it
might well not have been the day before. Ignoring that possibility is con-
trary to the “one person” rule, particularly where that one person was the
accused before the Court of Appeal for Ontario.118

My point is not that the result in AB is wrong. I think it is correct. It
1s a good thing that the Court of Appeal for Ontario held that the bright-
line rules established by section 150.1 of the Criminal Code are consistent
with the principles of fundamental justice and, by extension, that legisla-
tive line-drawing exercises in general do not inevitably offend section 7 of
the Charter. In the particular context of the offences against children,
abandoning bright-line age-based rules in favour of a standard, such as
lack of exploitation or abuse of power, would require a case-by-case in-
quiry into whether the purposes of the legislation were served by convic-
tion in the particular case; that is, in every case where section 150.1 ap-
plies, there would have to be a case-by-case investigation into the factual
circumstances of the sexual interaction between a child and an adult, in-
cluding the maturity of the complainant. That is not a welcome prospect,
not because courts are incapable of making those types of determinations,
but because the increased complexity of those determinations would be
undesirable, not only because it would make trials more complex, but also
because it would significantly detract from the law’s function of guiding its
subjects. My point is that the Court of Appeal for Ontario’s reasoning is
inconsistent with the strict version of the norm against overbreadth stat-
ed in Bedford and reiterated in the majority decision in Ndhlovu. On the
other hand, the reasoning is perfectly consistent with the relaxed version
of the norm. Does section 150.1 go further than reasonably necessary to
achieve its objectives (regardless of how precisely we state them) of pro-
tecting children from sexual activity with adults? When such objectives
are pursued by means of a bright-line rule, it is inevitable that the rule
will sometimes be applied where it is not directly necessary to do so; but

118 The Court went out of its way to question the trial judge’s factual findings concerning
the nature of the relationship between the accused and the complainant, though given
its resolution of the constitutional issue, it was unnecessary to do so (see ibid at paras
58-61).
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that is only a problem if we retain the “one person” rule as the standard
for overbreadth. The cost, in terms of the section 7 interests, is that some
persons whose sexual relationships would be unlawful only because of
their ages must wait for the passage of time until their ages align with
the law before engaging in sexual activity. The relaxed version of the
norm accepts that some degree of overbreadth of this kind may well be
“reasonably necessary” to the law’s objectives, by avoiding both complex
factual determinations and under-inclusiveness.

A good example of the third strategy—the assumption that the appli-
cation of a standard will perfectly align with the purpose of applying the
standard in every case—is furnished by R v. Boutilier.1® The accused
pleaded guilty to a number of (non-sexual) offences. The Crown brought a
dangerous offender application under subsection 753(1) of the Criminal
Code. To succeed, the Crown had to show that the accused posed the de-
gree of dangerousness defined by paragraph 753(1)(a) on the basis of an
assessment report and other evidence led at the hearing. The accused ar-
gued that subsection 753(1) was overbroad on its own terms because it
permitted a judge to declare an offender dangerous who did not meet the
criterion of dangerousness. Specifically, he argued that the statutory
scheme limited the judge, at the stage of determining dangerousness, to
considering evidence of the accused’s past patterns of behaviour;'2° that is,
the sentencing judge could not consider whether any treatment or thera-
py the accused would receive in the future might mitigate his dangerous-
ness until after declaring the offender to be dangerous; therefore, evi-
dence on that issue could therefore not affect the finding of dangerous-
ness.'2! The Supreme Court of Canada rejected this argument on grounds
of statutory interpretation, holding that subsection 753(1) does and al-
ways has permitted a sentencing judge to consider both past behaviour
and future dangerousness in deciding whether to declare an offender
dangerous: “This, in turn, means that the designation provision is not
overbroad as it does not capture offenders who, though currently a threat
to others, may cease to be in the future, notably after successful treat-

119 Supra note 5 at para 33.

120 Three patterns of behaviour are specified in the Criminal Code, 1985 (see supra note
14, ss 753(1)(a)(1)—(iii)).

121 Subsection 753(4.1) of the Criminal Code, 1985 provides that, after the offender has
been declared dangerous, the judge may impose an indeterminate sentence or a “lesser
measure.” The accused’s claim was that subsection 753(4.1) meant that future danger-
ousness was relevant to the choice between an indeterminate sentence and a lesser
measure but not to the declaration of dangerousness itself (see Boutilier, supra note 5
at para 21).
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ment.”122 The Supreme Court of Canada did not consider the possibility
(though it does not appear to have been argued) that the judicial applica-
tion of such a standard may nevertheless be erroneous—that is, that a
judge may well find an offender to be dangerous when he is not—not be-
cause of any error in fact-finding, but because of the inherent imprecision
in the application of standards to particular factual situations.12s Errors of
judgment in the application of a standard to given facts are unavoidable,
but this implies that standards are, on the strict standard, inevitably
overbroad. The point is not that a standard may be improperly adminis-
tered; there are legal remedies for that, such as appeals and applications
for judicial review.2¢ The point is rather that any decision process, even
when properly applied, will occasionally produce the wrong result. If some

122 Boutilier, supra note 5 at para 23. The majority in Ndhlovu is also very confident about
the ability of sentencing judges to make this kind of determination (see supra note 5 at
paras 125-26). The same strategy was deployed in Canadian Council for Refugees (see
supra note 40). A full consideration of this case is beyond the scope of this paper, but
the Court’s treatment of the applicants’ overbreadth argument illustrates the strategy
under discussion. The applicants challenged section 159.3 of the Immigration and Ref-
ugee Protection Regulations (SOR/2002-227, s 159.3 [IRPR]), which designates the
United States as a “safe country” for the purpose of section 102 of the Immigration and
Refugee Protection Act (SC 2001, ¢ 27, s 102 [IRPA]). The effect of this designation is
that a refugee claimant who first arrives in the United States and then, for whatever
reason, finds their way to Canada will, in general, not have their refugee claim deter-
mined under the IRPA but will be returned to the United States for its determination
there. The Court held that a refugee claimant’s section 7 right to security of the person
would be affected if there was a realistic (not speculative) possibility that the claimant
would be “refouled” to their country of origin (Canadian Council for Refugees, supra
note 40 at paras 90-95). The Court found that the purpose of section 159.3 of the IRPR
was “to share responsibility for fairly considering refugee claims with the United
States, in accordance with the principle of non-refoulement” (ibid at para 139 [empha-
sis in original]). The Court also explicitly restated the “one person” version of the norm
against overbreadth (ibid at para 141). Thus, section 159.3 of the IRPR would be over-
broad if it created a real risk of refoulement from the United States for even one person.
The Court found that a real risk had not been established on the evidence, but even if it
had been, “the Canadian legislative scheme provides safety valves that guard against
such risks” (ibid at para 163). For a description of the safety valves themselves, see ibid
at paras 43-48, 148-62. The unstated assumption is that the safety valves will work
perfectly (i.e., they will be available to every refugee claimant who faces that risk, so
that no one who is actually sent to the United States will face a risk of refoulement). If
the safety valves did not work perfectly in every case, the law would be overbroad after
all. See also <JoJ, supra note 5 at para 143.

123 The standards are imprecise, but they are not, according to the standard set in Nova
Scotia Pharmaceutical Society, unconstitutionally vague (supra note 12).

124 As an anonymous reviewer rightly pointed out, if a law is constitutionally valid but is
being administered in an unconstitutional manner, the remedy for that is to change the
way it is administered (see also Little Sisters Book and Art Emporium v Canada (Min-
ister of Justice), 2000 SCC 69 at paras 154-59). But errors will inevitably occur even
when laws are properly administered.
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of those erroneous results affect the section 7 interests, then, according to
the “one person” rule, the procedure is overbroad.

C. The Role of Section 1

Any infringement of a Charter right, even an infringement of section
7, can potentially be justified under section 1 as a reasonable limit if it
satisfies the test established in R v. Oakes. The infringement will be justi-
fied if it has a pressing and substantial objective and if it is proportional
in the sense that (i) it is rationally connected to its objective, (i1) it mini-
mally impairs the Charter right in question, and (iii) its salutary effects
on its objectives are proportionate to its deleterious effects on the Charter
right.125 There is an obvious similarity between the norm against over-
breadth and the minimal impairment step of the Oakes test. Accordingly,
there is also a similarity between the strict and relaxed versions of the
norm and the more or less rigorous versions of the minimal impairment
test that the Supreme Court of Canada has invoked over time.126 Some
have thought that the similarity is so strong that an overbroad law is
necessarily not minimally impairing and so must necessarily fail the
Oakes test.1?7 But there is an important difference between the two legal
doctrines. The norm against overbreadth is concerned with the relation-
ship between the objectives of a law and its effects on the section 7 inter-
ests. The minimal impairment step of the Oakes test is concerned with
the relationship between the objective of the infringement of a Charter
right and the various ways (both infringing and non-infringing) in which
that objective might be pursued.'28 While these two objectives may be re-
lated, they are not the same. Where a law is found to infringe section 7
because of an overbroad effect on the section 7 interests, the minimal im-
pairment branch of the Oakes test must be put in terms of whether the
section 7 violation—the fact that the law is overbroad—is the minimally
impairing way of achieving whatever pressing and substantial purpose

125 R v Oakes, 1986 CanLII 46 at paras 138-40 (SCC) [Oakes]. For an overview of the
application of section 1 to section 7 infringements, see Stewart, Fundamental Justice,
supra note 1 at ch 6.

126 Contrast the apparent stringency of the approach to minimal impairment in R v Brown
(2022 SCC 18 at paras 135—42 [Brown]), where apparently only alternatives that did
not impair the relevant rights at all would count as minimally impairing, with the
more deferential approach taken in, for example, Newfoundland (Treasury Board) v
Newfoundland and Labrador Association of Public and Private Employees (2004 SCC
66 at paras 78-97).

127 See e.g. Heywood, supra note 3 at 802—03. An anonymous reviewer also made this sug-
gestion.

128 Canadian Council for Refugees, supra note 40 at para 168, citing Stewart, “Structure of
Section 77, supra note 24.
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the legislature chose an overbroad law to achieve. At the section 1 stage,
we know the law is overbroad; the question now is whether that over-
breadth can be justified.

Thus, one way to deal with the very demanding nature of the strict
version of the norm against overbreadth would be to accept that, because
of the “one person” rule, it is indeed fairly easy to show that a law is over-
broad and to look to the possibility of justification under section 1 of the
Charter. For example, if, as I have argued, both bright-line rules and
standards, when enacted for instrumental reasons, are almost certain to
violate the strict version of the norm against overbreadth, then perhaps
the place for arguments in favour of their constitutional validity is not in
section 7 but in section 1. Perhaps the offence of stunt driving is over-
broad and so violates section 7 of the Charter; but perhaps, in the context
of highway traffic regulation, that overbreadth can be justified as a rea-
sonable limit on the section 7 right not to be subjected to an overbroad
law.

This is just what was suggested in Bedford. The applicants argued
that the former offence of living on the avails of the prostitution of anoth-
er was overbroad. While intended to target parasitic and exploitative re-
lationships between pimps and prostitutes, it was drafted so broadly that
it also penalized individuals who benefited from prostitution without be-
ing parasitic or exploitative, such as dependent relatives.?® The govern-
ment argued that, while that might be so, the law was necessarily over-
broad because it was difficult to prove the element of exploitation that the
offence targeted; thus, if limited to such circumstances, the offence would
be underinclusive.13 The Supreme Court of Canada held that the law was
indeed overbroad and that the evidentiary issues raised by the govern-
ment should be dealt with under section 1;!% but when it got to the sec-
tion 1 stage, the Supreme Court of Canada rejected the government’s
claim that this consideration could justify an overbroad law because its
very overbreadth meant that it was not minimally impairing of the sec-
tion 7 right.1s2

Similarly, in Carter, the purpose of the prohibition on assisted suicide
was found to be protecting the vulnerable. Under section 7, the question

129 Bedford, supra note 1 at para 142.

130 Jhid at para 143. This is an example of a situation where a relaxed version of the norm
might make a difference; evidentiary difficulties in the application of a standard, as op-
posed to a bright-line rule, might support the claim the law does not go further than
reasonably necessary to achieve its purposes.

131 Jhid at para 144.

132 Jbid at para 162.
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was whether the prohibition was overbroad in relation to that purpose.
The Supreme Court of Canada found that it was. The questions under
section 1 were related but different: What is the purpose of having an
overbroad offence and is that overbroad offence a minimal impairment of
the section 7 right? The government argued that the law needed to be
overboard because of the evidentiary difficulty of distinguishing vulnera-
ble and non-vulnerable candidates for medically assisted death: an objec-
tive that is related to, but distinct from, the objective of the prohibition it-
self. The Supreme Court of Canada recognized this difference and there-
fore, even though it had already found the law to be overbroad under sec-
tion 7, carefully considered the government’s section 1 argument before
rejecting it.133

Thus, despite the difference between the section 7 norm against over-
breadth and the minimal impairment element of the Oakes test, rejecting
a section 1 justification for an overbroad law has been the typical result
because the Supreme Court of Canada is always inclined to say that the
legislature could craft a law that was not overbroad and that would there-
fore necessarily be less infringing of the Charter right (because it would
not infringe the section 7 right at all).34 Indeed, there appears to be only
one case where an overbroad law has been justified under section 1.13 If,
as I have suggested, the strict version of the norm is too rigorous, it ap-
pears that section 1 does not mitigate its rigours.

D. The Norm against Overbreadth as a Prnciple of Fundamental Justice

The Supreme Court of Canada has, over time, articulated a three-part
test for recognizing a proposed principle as sufficiently basic to be a prin-
ciple of fundamental justice. The proposed principle must be a legal prin-
ciple that is “capable of being identified with some precision and applied
to situations in a manner which yields an understandable result” and is
“vital or fundamental to our societal norms of justice.”13¢ Applying these
three criteria, the strict version of the norm against overbreadth is not a
principle of fundamental justice. It satisfies only one criterion: it can be
and has been stated and applied with precision (indeed, its precision is
the source of its flaws). But it is not a legal principle; that is, it is not a
plausible legal principle because it is fundamentally contrary to two im-
portant features of legal order: the fact that not all laws are instrumental,

133 Carter, supra note 4 at paras 94-123.
134 See e.g. ibid at paras 102—21; Ndhlovu, supra note 5 at paras 123—26.
135 Michaud, supra note 2 at para 157.

136 Rodriguez, supra note 13 at 590-91. See also Canadian Foundation for Children,
Youth and the Law v Canada (AG), 2004 SCC 4 at para 8.
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and the fact that even instrumental laws are expressed as general norms.
And it 1s hard to see how it can be vital to our social norms of justice when
it says in effect that legal regulation by means of a bright-line rule—a
pervasive and generally accepted means of legal regulation—is always
constitutionally suspect.137

In contrast, the relaxed version of the norm recognizes that none of
these aspects of regulation by law are inherently suspect; it does, howev-
er, insist that an instrumental law should not go further than reasonably
necessary to achieve its purposes. The viability of the relaxed version of
the norm as a constitutional principle is well illustrated both by cases
where laws with an extraordinarily broad scope have been invalidated
(such as Heywood and Carter) and by cases where laws that look over-
broad from the perspective of the strict version (such as Sharma and AB)
have been upheld.

III. A Suggested Approach to Overbreadth

The strict version of the norm against overbreadth is untenable. But it
is possible to draw on the case law supporting the relaxed version of the
norm that could control serious legislative overreach without the kind of
strained reasoning we have seen in some of the cases discussed above.
The first step would involve revisiting Moriarity. Where a law is chal-
lenged for overbreadth, a court should first ask whether it has the in-
strumental structure that Moriarity assumes; if not, the law would not be
subject to challenge for overbreadth at all. That is, after all, essentially
the conclusion reached in Sharma and NS; it would be much more
straightforward to say so directly rather than go through an exercise that
supposedly distinguishes means from ends but ultimately fails to do so.

On the other hand, if the law does have an instrumental structure—a
well-defined purpose that is independent of the means chosen to achieve
it—the question should be whether the law goes further than reasonably
necessary to achieve its objectives. The laws that were at issue in Bedford
and Ndhlovu and in the great bulk of environmental, occupational health
and safety, and highway traffic legislation are of this kind. An effect on
one person would not be sufficient to demonstrate overbreadth in this
sense; bright-line rules that inevitably apply to more persons than strictly
necessary for their purposes might nevertheless comply with this version
of the norm if that degree of overbreadth was necessary for their proper

137 As Fehr puts this point, “bright-line rules ... [are] a necessary part of modern govern-
ance” (“Rethinking”, supra note 19 at 140). Accordingly, it is implausible to think that
any plausible account of “human rights or the rule of law” would necessarily prefer
standards to rules (ibid at 142).
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operation—as would be typical for many regulatory and even criminal of-
fences where it 1s important to provide clear boundaries between permit-
ted and prohibited behaviour. Some laws might nevertheless be overbroad
even under the relaxed standard. Without the relevant evidence and ar-
gument, it 1s impossible to anticipate precisely what the result of any giv-
en challenge would be. In general, the narrower the objective and the
more sweeping the prohibition, the more likely the law would be to run
afoul of even the relaxed version of the norm. If, as the Supreme Court of
Canada found in Heywood, the purpose of former paragraph 179(1)(b) was
to protect children from sexual offenders, then a sweeping prohibition on
such persons being present in many different types of public spaces, re-
gardless of the nature of the risk they posed or the nature of the space in
question, would likely be overbroad for the reasons that Justice Cory
gave. Similarly, if the Supreme Court of Canada correctly identified the
purpose of the former prohibition on assisted suicide at issue in Carter,
then the fact that the prohibition was exceptionless might well make it
overbroad even on the relaxed version of the norm.

These two proposed modifications of the norm against overbreadth—
that it not be applicable at all in some cases, and that it be construed less
stringently in all others—undoubtedly means that the proper identifica-
tion of the purpose is critical.’3® Governments may attempt to avoid the
norm entirely by arguing that the laws they defend merely do what they
do and that they do not have any instrumental purpose. And even laws
that are undoubtedly instrumental will be easier to defend if their pur-
poses can be defined in a sufficiently broad manner. But proper identifica-
tion of purpose is already critical; moreover, both of these strategies are
already available, and sometimes successful, even when courts supposed-
ly apply the strict version of the norm. As noted above, the reasoning in
Forcillo, AB, and NS (not to mention Sharma) essentially amounts to
construing the purpose of the law as doing just what it does, rather than
aiming at an independently definable purpose that is practically immune
from overbreadth review. Furthermore, the reasoning in J<J construes the
purpose of the law at issue in such a multi-faceted and general way that
the Supreme Court of Canada has no difficulty deflecting the overbreadth
challenge.3® Adopting the relaxed version of the norm would have the vir-
tue of making these strategies much more visible than they are now.

Laws that were found overbroad on the relaxed standard would re-
main very difficult to justify under section 1 because the kind of factors
that have been mentioned as possible justifications would already have

138 T thank an anonymous reviewer for suggesting that I should say more about this point.
139 JJ, supra note 5 at paras 135—43.
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been considered in the application of the relaxed version of the norm.
Consider, for example, the holding in Bedford that evidentiary difficulties
in proving the offence of living on the avails should be considered under
section 1 rather than section 7. On the relaxed version of the norm, these
considerations would indeed be relevant under section 7 because they
would go to the issue of whether the law was broader than reasonably
necessary to achieve its purpose. If, as the Supreme Court of Canada
found, the purpose was to criminalize exploitative relationships between
pimps and sex workers, then the possibility that the law might, because
of difficulties of proof, catch some relationships that were not exploitative
would be relevant to whether the law was overbroad. That one (possibly
hypothetical) relationship might be criminalized would not be enough.
But depending on the evidence and argument, a court might still find the
law to be overbroad, particularly where the consequences of compliance
with the law were, as the Supreme Court of Canada found, so dangerous
for sex workers attempting to carry on what was, at the time, a lawful ac-
tivity. Such a violation of section 7 would be very hard to justify under
section 1. The pressing and substantial purpose of the infringement
would be a presumably more effective prosecution of the offence;4 how-
ever, infringements with that kind of purpose have been very hard to jus-
tify, either because the Supreme Court of Canada can imagine a less im-
pairing alternative (usually a straightforward exercise where the in-
fringement is a form of overbreadth), or because, at the third stage of the
Oakes test, the cost in terms of convicting the innocent is disproportionate
to the benefit.14

Conclusion

The section 7 norm against overbreadth has played an important role
in restraining the scope of certain extraordinarily sweeping laws and in
provoking debate and reform around certain controversial issues of social
policy. However, in its strict version, as articulated in the majority deci-
sion in Ndhlovu, the norm relies on untenable assumptions about how
law works—the assumption that every law is instrumental to an objective
external to legal order, and the assumption that a law can be drafted so
that it applies directly only to cases that align with its purpose. The first
is true of some laws but not others. The second assumption (though it
may be trivially true of non-instrumental laws) is rarely if ever true be-
cause legal regulation operates through general norms, which, whether
drafted in a rule-like or a standard-like way, will almost always be over-

140 As in Oakes, which concerned the constitutionality of a reverse onus on an essential el-
ement of an offence (supra note 123).

141 See e.g. Heywood, supra note 3 at 802—03; Brown, supra note 126 at para 141.
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or underinclusive in their application. The relaxed version of the norm
recognizes these features of legal order and so is more suitable as a con-
stitutional principle. The strict version of the norm against overbreadth is
itself overbroad. The relaxed version has an important role to play in con-
stitutional jurisprudence.




