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Résumé de l'article
UNE PERSPECTIVE DU MALAISE INDUSTRIEL AU CANADA
Nous pouvons croire au premier abord que le Canada, comme les autres sociétés industrielles libres, a subi la plupart des grandes manifestations du
malaise industriel durant les années de croissance économique. Avant de vérifier la vérité de cette croyance, nous nous pencherons sur les deux
caractéristiques de la présente vague de malaise qui semble avoir des causes très complexes :
1.—le militantisme spontané des ouvriers du rang ; 2.—le mépris accru de la loi de la part des syndicats.
Mais nous pourrions peut-être dire que ces deux traits sont la rançon de la prospérité.
LE SYNDICALISME, LA NÉGOCIATION COLLECTIVE, LE DROIT ET LES AVOCATS DU TRAVAIL
Le syndicalisme est sans contredit une partie essentielle de l'organisation industrielle d'une société libre. C'est en fait un participant indispensable au
processus de la négociation collective. Cependant on ne considère trop souvent que le rôle proprement économique du syndicat, alors que sa plus
grande contribution peut aussi bien être dans d'autres domaines.
Si nous considérons le point de vue légal, nous devons noter que le rôle du droit en relations industrielles n'est ni statique ni inévitable. Nos lois du
travail soutiennent ce désir que la négociation collective soit une technique pour régulariser les relations industrielles en tentant de balancer le
pouvoir entre les deux parties à la négociation. Mais alors que les lois du travail reflètent une pensée contemporaine, la jurisprudence représente un
consensus social plus vieux basé sur des divergences de vues au sujet des politiques publiques et des propriétés de la négociation collective. Les
politiques plus vieilles penchent vers la protection des entrepreneurs contre l'interférence syndicale alors que la législation contemporaine prone la
protection de la négociation collective contre l'hostilité des employeurs.
Tout ceci nous amène à faire quelques remarques sur le rôle de l'avocat en relations industrielles. Même si l'esprit parfois trop juridique des avocats
a contribué à empoisonner les relations de travail, ils peuvent, et le font de plus en plus, apporter une contribution à la fois constructive et créative.
LES CARACTERISTIQUES DE LA RECENTE VAGUE DE MALAISE INDUSTRIEL
Pour mieux analyser la récente vague de malaise industriel au Canada, nous devons d'abord identifier plus à fond ses caractéristiques. En plus des
deux traits généraux déjà mentionnés, il y en a au moins six autres spécifiques à considérer :
1.—le haut taux de roulement des vieux chefs syndicaux ;
2.—le refus des membres de ratifier les conventions collectives ;
3.—les grèves sauvages ;
4.—les rivalités inter-syndicales ;
5.—la syndicalisation de nouveaux secteurs de l'économie ;
6.—le temps perdu dû aux grèves.
ANALYSE DE LA PRÉSENTE VAGUE DE MALAISE INDUSTRIEL
Dans les lignes qui suivent, nous porterons d'abord notre attention sur les causes du militantisme ouvrier pour ensuite considérer les raisons du
mépris qu'ont les syndicats de l'ordre et de la loi.
a)Explication de militantisme des ouvriers du rang
1.—la tendance à toujours demander plus dans notre société d'abondance;
2.—l'inflation et l'élévation du coût de la vie ;
3.—la soi-disant formule Pearson ;
4.—l'insécurité d'emploi ;
5.—le caractère cachotier du patronat ;
6.—la rigidité de la convention collective face aux changements dans les conditions de travail ;
7.—le changement des centres de pouvoir syndicaux et patronaux ;
8.—les accords à long terme ;
9.—le manque d'expérience en négociation collective ;
10.—la croissance du nombre des jeunes membres ;
11.—les facteurs internes au mouvement ouvrier ;
12.—le manque de satisfaction des besoins supérieurs ;
13.—l'élévation du niveau d'éducation ;
14.—le plein emploi ;
15.—les fruits du militantisme ;
16.—le rôle de la direction.
b)Explication du mépris accru des syndicats face à la loi
Ce mépris de la loi doit être placé dans son contexte. Les syndicalistes ont la ferme conviction qu'ils ont peu à gagner et beaucoup à perdre en se
soumettant à la loi. Il en serait ainsi dans le cas des délais, piquetages et des injonctions.
Mais il reste que les doctrines développées et administrées par les cours de justice sont souvent rigides et ne répondent pas aux besoins et aux
problèmes du régime de négociation collective. Ayant donc perdu confiance dans la loi., les syndicats ont cessé de s'y soumettre. Ceci soulève une
question à savoir comment peut-on retrouver la soumission d'antan ? Soit en appliquant la loi à la lettre ou, si cela s'avère inutile, la changer tout
simplement.
CONCLUSION
Nous ne prétendons pas avoir apporté une foule de solutions aux problèmes existants. Nous avons seulement tenté de décrire la nature du récent
malaise industriel au Canada. Le défi de longue période pour les syndicats serait alors de demeurer à la fois démocratique et responsable.
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Industrial Unrest in Canada : 
A Diagnosis of Récent Expérience 

John H.G. Crispo and 
H.W. Àrrhurs 

To diagnose the récent wave of industrial unrest in 
Canada, it is first of ail necessary to indentify its characte-
ristics. The two major dimensions of this phenomenon 
concern the source of union mïlitancy and its illégal mani­
festations. 

Relations between labour and management in Canada hâve been 
unusually turbulent over the past few years. In an attempt to identify 
the source of this turbulence, and to assess its implications, we hâve 
endeavoured to utilize the dual perspectives of our two disciplines, law 
and industrial relations. While the exercise has proven highly self-
educative, we are obliged to admit that it has not produced définitive 
data or cast-iron conclusions.x 

A Perspective on Industrial Unrest in Canada 

I CRISPO, JOHN H.G., Director, Center I 
Labour-management contact I for Industrial Relations, University of I 

seems to b e the unavoidable by- Toronto, Toronto. 
product of industrialization in a I ARTHURS, H.W., Osgoode Hall Law I 
free sociery. Canada, as might b e | School, York University, Toronto. | 

( 1 ) The reader should be forewarned about the « method of research » which 
underlies much of the material presented in this paper. It began with a number 
of informai discussions with trade union leaders over two years ago. Thèse discus­
sions gave rise to the original outline of the paper : an outline which was used as 
the basis for an oral présentation on numerous occasions before a variety of union, 
management and government groups. On most of thèse occasions, a good deal of 
reaction was engendered. This reaction resulted in the addition of many more 
points to the outline and in the modification of some of those already incorporated 
into it. This process was supplemented by our practical and académie expérience 
in related work over the past several years and by extensive reading around the 
subject. We might dignify our basic approach by terming it « action research » but 
some would even take offence at that. Unorthodox at best, our methodology is 
doubtless subject to serious réservations. This weakness was noted by those who 
reviewed the first draft of this paper. We are indebted to the following individuals 
for this observation and for many other helpful comments : Dean A.W.R. Carrothers, 
Dr. AJ. Craig, Professor A. Kruger, Dr. George Saunders, and Professor S.A. Schiff. 
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expected, has had its share of industrial unrest, the most obvious manifes­
tations of which, at least recently, hâve coincided with period of économie 
prosperity. This is not to suggest that such strife is absent during 
économie downturns, but rather that it then tends to be muted and 
perhaps less intensive. This is to be expected in view of the effect of 
unemployment on union bargaining power and of the effect of reduced 
profits on managements negotiating position. During the late 50's and 
early 60's, for example, much of the conflict which took place was 
engendered by managements détermination to withstand further union 
demands and to retrieve concessions made in the earlier postwar years. 
Laboura progress was not entirely halted during this period of économie 
recession, but it was unable to sustain the record of victories which it 
had enjoyed for most of the postwar period. 

It could be argued that the rising industrial unrest we experienced 
thereafter, at least for the early years of the 60's, was attributable to a 
release of pent-up frustrations over relative union ineffectiveness which 
accumulated during the late 50's. While this may be true in part, as a 
total explanation it reflects an oversimplified view that labour-manage-
ment strife ebbs and flows in response to the phases of the business 
cycle. This school of thought we will return to shortly, but first we 
wish to focus attention on the two features of the présent wave of unrest 
which suggest that its causes are much more complex. 

To begin with, much of this unrest is characterized by militancy 
that is less the product of labour leadership than the spontaneous 
outbreak of rank and file restlessness. As one commentator recently 
noted, « Instead of having to whip their members into a mood militant 
enough to justify their call for a walkout, the union executives hâve 
given the impression of running behind the membership. » In some 
case the rank and file seem to hâve been rebelling as much against the 
«union establishment » as against the «business establishment». 
Indeed, privately, union officiais hâve been known to term some récent 
rank and file behaviour « mob rule », « the tyranny of the mernbership », 
and even worse. And yet, as we will suggest, we may be witnessing 
nothing more sinister than a healthy sign of renewed trade union vitality. 
But however characterized, this shift in the source of union militancy 
adds a new dimension to the industrial relations scène. 

The second feature which is worthy of note is the increased lengths 
to which the labour movement appears willing to go in défiance of law 
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and order. An unusual incidence of illégal strikes and défiance of 
court orders has been a distinctive characteristic of the latest wave of 
labour-management conflict. It would be naive to suggest that law and 
order will ever command the undivided respect of labour and manage­
ment, if only because historically the trade union movement feels that 
it could not hâve secured many of its présent rights without deliberately 
defying légal restraints placed upon it. Accepting the fact, however, 
that disrespect for law is to some extent endémie in labour relations, 
(he présent situation seems to hâve brought the underlying tendency 
to lawlessness to the surface. 

We do, finally, wish to avoid the impression of undue pessimism. 
It is important to place thèse two characteristics of the current industrial 
relations scène in proper perspective. While rank and file militancy 
and lawlessness hâve appeared of la te in an unusually potent combi-
nation, some weight must be given to the view that our présent diffi-
culties may be simply paît of the price of prosperity. Yet even to say 
this is to say something quite disturbing, for it suggests that a free 
society cannot maintain a period of sustained économie advance without 
engendering serious industrial unrest. To the extent that this unrest 
can only be relieved by round after round of generous settlements, the 
problem of maintaining price stability during a period of full employ-
ment can be aggravated. Thus it can be made increasingly difficult to 
achieve thèse two goals, let alone our other économie objectives, at 
one and the same time. 

Of Trade Unionism, Collective Bargaining, 
Labour Law and Lawyers 

It is appropriate at this stage to outline some of the pre-conceived 
notions we bring to bear to our subjeot. In the first place we should 
make clear our views on the rôle of trade unionism and collective bar-
gaining. Quite frankly, our value judgments are basically those which 
are reflected in our présent industrial relations System. Though collec­
tive bargaining may sometimes appear to resuit in a desperate and 
never-ending succession of crises, it is an essential part of industrial 
organization in a free society. This in turn leads us to accept trade 
unionism since it is an indispensable participant in the collective 
bargaining process. 

Sometimes the labour movement is perceived almost exclusively in 
terms of its économie rôle, yet its most critical contribution may weîl 
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lie in other sphères. For example, by its législative eampaigns foi-
social reform, and by private experiments in social security mstituted 
through collective bargaining, the labour movement, pressing from the 
left, acts as one of the many competing interest groups in our pluralistic 
society. In this sensé trade unionism acts as a countervailing power 
in the political as well as in the économie sphère. 

We do not mean to minimize the rôle of trade unionism in our 
collective bargaining process. In this process unions are often viewed 
as « slot machines », disgorging économie benefits to those who invest 
their dues. No less importantly, they act as advocates of démocratie 
values in industry, thereby contributing to the dignity and self respect 
of the worker. Above ail, in both respects, unions through their leaders 
hâve traditionally functioned as « managers of discontent ». Collective 
bargaining dépends on worker discontent as its motive power and utilizes 
the strike as a catalytic safety valve. Normally, union leaders do not 
hâve to seek out worker discontent: employers can usually be counted 
on to supply it. Sometimes, union leaders, as good entrepreneurs, be-
come aware of the need to exploit new markets and attract new clientèle, 
and manufacture discontent. But there are times — this would seem 
to be one — when unions and their leaders appear to be overwhelmed 
by unsolicited opportunities for business. 

Given the fact that we accept collective bargaining and trade 
unionism as legitimate, even vital instruments in our society, what of 
our analysis of the légal framework within which they function ? We 
see law as a technique of securing orderly compliance with society's 
objectives and standards of behaviour. In a totalitarian society, of 
course, law may represent the imposed will of a ruling class; in a demo-
cracy it approximates the social consensus. The first point to be made 
about the rôle of law in industrial relations, then, is that it is neither 
static nor inévitable. As society's view of désirable industrial relations 
policies changes, society has it within its power to change the law. If 
there is a gap between prevailing social attitudes and the law, there is 
no intrinsic reason why it cannot be narrowed. To be sure., the law 
does acquire a vitality of its own, and légal institutions hâve the same 
perverse instinct for survival as other potentially obsolescent institutions. 
But it is unrealistic to either praise or condemn « the law » as a thing 
apart from the social policy which it embodies. 

A basic thème of our contemporary policy, as we hâve noted, is 
the desirability of collective bargaining as a technique of regulating 
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industrial relations, and the legitimacy of the strike as an adjunct of 
the bargaining process. Our labour relations acts advance this policy 
by attempting to ensure the confrontation of reasonably equal labour 
and management power blocs. The right of workers to organize unions 
and to participate in their activities is proclaimed by law; employers 
arc obliged to bargain in good faith with unions; upon the breakdown 
of negotiations, strikes are permitted and strikers are given certain 
limited immunities from reprisai. On the other side, unions also are 
obliged to bargain in good faith, to refrain from striking except in support 
of collective bargaining demands, and to refrain from various forms of 
harassment for the duration of a collective agreement. Civil, criminal 
and administrative remédies are available to force employers and unions 
to conduct collective bargaining and économie warfare according to 
thèse rules which are enshrined in our labour relations acts. 

The éducative function of législation must be emphasized hère, 
perhaps even more than its coercive impact. The very announcement 
of public policy by legislators leads the great majority of citizens — 
vvorkers and employers — to give at least grudging allegiance to the 
statute. Where pockets of résistance remain, techniques of persuasion 
are mobilized to secure voluntary compliance. Conciliators may act 
as catalysts to good faith bargaining; field officers may be sent out by 
labour boards to persuade the parties to abandon unfair labour practices; 
the boards themselves may issue non-punitive déclarations to encourage 
transgressors to cease illégal strikes. Even the sanctions available to 
the boards and to the courts hâve their greatest impact when they are 
used in terrorem to secure an end to illegality, rather than to punish it 
after-the-fact. Only in a tiny fraction of cases are criminal penalties 
actually invoked. 

However, the law is not monolithic. While the labour relations acts 
proclaim a contemporary policy which represents a substantial social 
consensus, the common law jurisprudence of labour relations represents 
an older social consensus, based upon différent views of public policy 
and of the propriety of collective bargaining. The roots of the common 
law doctrines which are used to regulate picketing, boycotts and other 
labour activities, reach back about a century to a time when labour 
organization was characterized as a threat to industrial progress. The 
very act of combination, by employées at least, was considered a civil 
wrong, and activities such as picketing designed to bring économie 
pressure to bear upon the employer were likewise treated as torts. Today 
thèse précédants are still applied by the courts. 
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Thus, to speak of the rôle of « law » is something less than accurate. 
There are diverse, indeed conflicting, strains within the law. The older 
policy favous protection of entrepreneurial activity against union inter­
férence, and the newer policy favours protection of collective bargaining 
against employer hostility. As well, even within each of thèse policies 
there is an internai paradox. In each, the law strikes a délicate balance 
between freedom and order. Common law doctrines place a very high 
premium on order and restrict the freedom of employées to associate, 
assemble, and make public appeals in support of their économie objec­
tives. Thus, « order » in this context means the order of the private 
employment contract whose terms are highly favourable to the party 
with superior bargaining power, normally the employer. The labour 
relations acts, in turn, severely inhibit the freedom of an employer to 
use this superior power to discourage unionization by threats, lockouts 
or dismissals. This restriction of the employées freedom is undertaken, 
again, in the name of order, but in this context, « order » means the 
resolution of économie disputes by a process of collective bargaining. 
Clearly, this kind of « order » may resuit in an imbalance of power in 
favour of one party or the other. 

Since collective bargaining statutes accept as legitimate occasional 
« disorders » of the very types the common law condemns, and since the 
quality of the bargain struck under the two Systems is likely to be very 
différent, labour and management hâve each to some extent acquired 
a vested interest in preserving and expanding that part of the légal 
System which reinforces their power position. Labour relations law, 
then, has become as much a tool of contending groups as an expression 
of social consensus. 

Given this somewhat obscure and self-contradictory légal régime, 
it is not surprising that debate over future légal developments should 
be represented by two polar positions. At the one extrême it could be 
argued that the law should abstain totally from intervention in industrial 
relations; at the other extrême, there is the possibility of an all-embracing 
code which would regulate every significant feature of labour-mana­
gement relations through légal institutions. It is, perhaps, significant 
that few lawyers professionally active in labour relations work are to 
be found in support of either position. 

This brings us, finally, to a brief considération of the current rôle 
of the lawyer in industrial relations. Clearly he is more than a profes-
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sional génie whose awsome skill is placed at the service of whoever rubs 
the légal bottle. It is true that many lawyers hâve contributed to the 
exacerbation of labour-management tensions by violent partisanship; 
their capacity for mischief is part of the folklore of labour relations. 
Since lawyers are skilled in the use of légal techniques, they frequently 
win critical battles before boards and courts, and leave behind a residue 
of resentment. This resentment is directed not only at the law, but at 
those who administer it — judges, board members, and lawyers. But 
lawyers can, and increasingly do, operate in a constructive and créative 
way. Through skill at negotiation, ability to résolve conflict by eons-
tiucting compromises, and instinct for reasoned, rather than arbitrary, 
solutions, lawyers can contribute much to good labour relations. The 
experienced lawyer, particularly, becomes at once tactician and moral 
tutor for his client. He is thus strategically located, if he understands 
the problems, to minimize the antagonisms between labour and mana­
gement, while serving the long-run best interests of his client. 

Against this view of the background of the System, its rules, assump-
tions, and principal participants, we proceed to an examination of the 
présent situation. 

Signs of the Récent* Wave of Industrial Unrest 

To diagnose the récent wave of industrial unrest in Canada, it is 
first of ail necessary to identify its characteristics more fulîy than we 
hâve thus far done. As already indicated, the two major dimensions of 
the phenomenon concern the source of union militancy and its illégal 
manifestations. In addition, there are at least six spécifie features of 
unrest that can be distinguished. 

THE UNSEATING OF LONG-TIME UNION LEADERS 

One of the most significant signs of rank and file restiveness and 
industrial unrest in gênerai is to be found in the turnover of senior 
union officers, particularly in some of the major international unions. 
Normally it is extremely difficult to oust the administration of a major 
labour organization, even when the opposition is itself reasonably highly 
placed within the union. Almost inevitably any radical change must be 
the product of a strong undercurrent of discontent among the members 
at large. Récent élections in such unions as the United Steelworkers of 
America and the International Union of Electrical Workers indicate 
how deeply this undercurrent has run of late in some unions. 
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Admittedly thèse two examples involve international unions anJ 
thus hardly provide compelling proof of tbe attitudes of Canadian union 
raembers. While there has been significant turnover among local union 
leaders in Canada, there is no évidence to indicate that its volume is 
greater than it has been in the past. Several outstanding cases, among 
postal employées, railway workers, and steelworkers, reveal what can 
happen hère when the rank and file becomes disenchanted, but thèse 
may not be indicative of any major trends. More senior union officers 
might be unseated in Canada were it not for the fact that the Canadian 
membership in many international unions does not hâve direct control 
over its own top officers, who are elected as part of a slate at an inter­
national convention. This is particularly true among the railway and 
the building trades unions, where there has been a long-standing reluc-
tance to allow the Canadian membership to elect its own représentatives. 

Yet even in the absence of additional data, discussions with union 
leaders and members, and with industrial relations observers, persuade 
us that union leadership on both sides of the border is being challenged 
more regularly and more effectively today than has been the case for 
years. 

THE FAILURE TO RATIFY COLLECTIVE AGREEMENTS 

Perhaps even more noteworthy than the previous feature is the 
refusai of union members to ratify collective agreements negotiated by 
their officers. Except where this can be shown to be a deliberate union 
strategem, such refusais are évidence of the waning power of the union 
hierarchy whose prestige and authority are undermined by répudiation 
of their negotiating « successes ». While no figures are available on 
this phenomenon in Canada, it is striking to note that ratification votes 
were unsuccessful in roughly 10°/o of the case which were handled by 
the Fédéral Médiation and Conciliation Services in the United States 
between mid 1965 and mid 1966. More recently that figure has risen 
to over 15%. Although the proportion of rejections is undoubtedly lower 
in Canada, membership refusai to ratify agreements has been a central 
problem in several major cases, including most notably those in the 
steel, packinghouse and transportation industries. 

WILDCAT STRIKES 

A third sign of unrest has taken the form of « wildcat » strikes which 
are neither called nor condoned by responsible union officers. To be 
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sure, unions hâve sometimes given clandestine support to so-called 
wildcat strikes in order to harrass management as part of their bargain-
ing tactics. But the wildcat strikes to which we refer are authentic, 
spontaneous, rank and file uprisings. They are essentially protest 
démonstrations against the authority of both employer and union. Im­
portant examples of such strikes hâve occurred in the railway, primary 
steel and mining industries. 

INTER-UNION RAIDTNG AND BREAKAWAY MOVEMENTS 

As might be expected from thèse signs of self-assertion by the 
membership, traditional organizational loyalties are weakening and 
disappearing. This is reflected in a rising tendency, more prévalent in 
Canada than in the U.S., to exchange one union for another, through 
individual or en bloc défections. This lias been especially obvious in 
the Province of Québec, where for some years now the Confédération 
of National Trade Unions has provided national and international union 
members with a viable alternative. 

Where no such obvious option has been available, local groups of 
disgruntled workers hâve sometimes chosen to go their own way. Across 
the country from Vancouver to St. John's, amongst ail sorts of workers, 
one finds scattered breakaway and unaffiliated groups. Even within 
that portion of the labour movement which is affiliated to the Canadian 
Labour Congress, there is more of a tendency than in the récent past 
for workers to change unions when they think their position will be 
improved by so doing. 

In gênerai, the point is that workers are no longer content to suffer 
apathetically an inferior calibre of trade union représentation. Instead 
they show relatively little hésitation in shifting their loyalty to a new 
bargaining agent which seems to promise more effective prosecution of 
their interests. 

UNION BREAKTHROUGHS IN NEW SECTORS OF THE ECONOMY 

Just as workers with a history of unionization hâve shown more 
inclination to transfer their loyalties from one union to another, so too 
hâve formerly uninterested workers begun to exhibit their disquiet by 
unionizing for the first time. The new enthusiasm for organization 
among public servants and professional employées is in marked contrast 


