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The Legalisation of Labour Relations
at Canada Post

Michael D. Wright

This paper situates the events surrounding the passing of the
Postal Services Continuation Act in a social, political and
historical context. The significance of the back-to-work legisla-
tion is discussed and the problems it presents for laborer are
analyzed.

In recent years the phenomenon of back-to-work legislation has
become commonplace in Canadian labour relations. It has been argued that
the state’s use of such laws represents a fundamental change to the
previously accepted principles of «free» collective bargaining, the result be-
ing a state of «permanent exceptionalism»!. The same state which in the
past permitted and encouraged the formation of collective bargaining units,
which saw its role primarily as a facilitator rather than an intervenor, and
which voiced its commitment to labour as a partner to capital, has resorted
to a barely mitigated attack on the working class in an attempt to sustain its
economic policies. As Panitch and Swartz show, the attack on trade
unionism has met with success in Canada, despite the fact that «there still
exists an array of structures which reflect public recognition of the impor-
tance of working class legitimacy, organization, and needs, that is, while
there remains, to this day, a residual adherence to something of a social
welfare state and the legitimacy of trade unionism»2.

The law has not prevented the state from attaining its objectives;
rather, it has been called on to play a legitimating role. The effect of this
strategy has been that members of the legal profession «have come to play a
disproportionate role in the administration, application, and the description
of the scope and understanding of the major industrial relations in-
stitutes»3. The enactment of the Postal Services Continuation Act (Bill
C-86)* on October 16, 1987 signalled a new twist in the state’s use of law as a
means to subordinate the working class; however, an examination of the
response to this legislation by the Canadian Union of Postal Workers

* WRIGHT, M.D., Cavalluzzo, Hayes and Lennon, Toronto.
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(CUPW) and the Canadian trade union movement as a whole allows for
some commentary as to how labour has helped to foster the present en-
vironment.

This paper will situate the events surrounding the passing of the Postal
Services Continuation Act in a social, political, and historical context. This
will be done by exploring the theoretical approaches underlying Canadian
public sector labour relations and, in particular, examining the position of
the post office within this scheme. In addition, the significance of the back-
to-work legislation will be discussed and the problems it presents for labour
will be analysed. Finally, this paper will try to draw some conclusions about
the role of law in public sector labour relations given the recent experiences
at the post office.

CONCEPTUALISING LABOUR RELATIONS IN THE PUBLIC SECTOR

The conventional wisdom in public sector labour relations, which seeks
to ensure that the liberal democratic values underlying the Canadian labour
relations system are preserved, affirmed its belief in free collective bargain-
ing in The Report of the Task Force on Labour Relations, headed by H.D.
Woods®. Working from this position of faith, the concept of government as
employer has never been seriously questioned: it is recognised that any pro-
blems «largely stem from the difficult technical tasks of designing and ad-
ministering fair and workable labo[u]r relations policies in the public sec-
tor»®. Moreover, it is generally conceded among conventional industrial
relations systems analysts that the role of collective bargaining should be to
facilitate consensual, bilateral agreements. In other words, public sector
bargaining should become more like that in the private sector, that is to say,
more «normalised».

At the base of the conventional labour relations position is the view
that conflict can and must be regulated. The assumption is that both parties
share an interest in maintaining stability and a sense of equilibrium. Since
conflict occurs in a political environment that is mutually acceptable, the
argument goes, it is the institutions that are to be the focus of reform so that
consensus can be properly reached. Intervention by third parties is to be
minimised: the role of government is primarily to establish a framework
within which management and labour can relate.

Recent events, however, would seem to suggest that the conventional
wisdom has been proven wrong. Since the mid-1960s there has been a steep
increase in state intervention in labour disputes for the purpose of
legislating strikers back to work’. Unlike an institutionalised, all-
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encompassing framework which both establishes and restricts the rights of
unions, this form of coercion is characterised by its selective and discre-
tionary nature. This allows the state to maximise uncertainty on the part of
labour in order to ensure quicker settlements to labour disputes®. However,
the high incidence of such action led Panitch and Swartz to conclude that
when «it becomes common to resort to rhetoric and emergency powers to
override the general framework of freedoms, there is clearly a crisis in the
old form of rule»®.

The use of back-to-work legislation has been primarily directed
towards public sector workers, and has proved quite successful over the past
decade-and-a-half'®. The fact that the state is able to effectively implement
such measures, however, should not overshadow the effort that is put for-
ward. The energy that is required demonstrates how conscious the state is of
the need to use labour relations as a restraining mechanism. This type of
coercive activity by government, directed against its own workers,
necessitates a reconsideration of the role of the state as conceptualised ac-
cording to the conventional wisdom. However, unlike an analysis of state
intervention in the private sector, the functionalist approach that views the
state as a mere instrument of capital is less appropriate in the public sec-
tor!l. An examination of the experiences at the post office, therefore, re-
quires an understanding of the state’s own interest in labour relations in the
public sector.

Though Panitch and Swartz argue that the state’s frequent derogation
from the legal framework regulating Canadian labour relations illustrates a
crisis in the traditional rule of law, it should be remembered that the rule
does represent a constraint on capital which capital would certainly not
undertake on its own. Miliband argues that the state is concerned with the
defence of the given social order rather than simply with the defence of
capital. His point is essentially that the state has its own interests, and
though these may be of direct and specific help to capitalist employers,
«what the state does is done largely independently of any pressure external
to it, out of a dynamic generated in the state itself»!2. Yet the state itself,
though it is a site of class struggle, constitutes a set of social relations which
are characterised by inequality: they are relations of dominance and subor-
dination.

In defence of this social order, the state may choose to exert pressure
on its own workers as a form of symbolism: Miliband observes that the state
«plays a great and growing role in the manipulating of opinion and in the
‘engineering of consent’»!’. In fact, Fudge argues that the recent govern-
ment example has «emboldened» private sector employers to demand wage
freezes or rollbacks and to strive for more control of the workplace in the
name of efficiency!®. Moreover, because the wages of public sector workers
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come out of tax monies, any changes are immediately considered political
phenomena®. Thus the public sector can be seen as a locus of change, for
better or worse, for labour.

Unlike the conventional theory that labour relations is simply a system
among other systems, each of which is distinct and recognisable!é, the
theoretical perspective adopted in this paper is that labour relations is a
necessary and integral aspect of state policy. As such, it responds to shifts
and changes in the economic and political climate of society. Moreover, the
rule of law is important as it has allowed the state to fashion an acceptable
means of repression. As Glasbeek observes:

the first part of any description of an ongoing labour dispute is a statement as to
whether or not the union is as yet in a legal strike position, or whether or not an
ongoing strike is itself /egal or whether or not unfair labour practices (that is, illegal
practices) are engaged in by any of the parties!”.

Law, then, is used by both management and labour to either justify or con-
demn action. However, the use of legal discourse means that workers are
forced to argue as ‘units’ rather than in class terms. This means that
workers can be categorised as sectoral economic interests and are seen as ac-
ting on their own behalf rather than as part of a widespread struggle. The
employer, on the other hand, always has the benefit of collective capital and
of a capital strike. As I will argue, even though both sides rely on the law,
the legalisation of labour relations simultaneously obfuscates and promotes
capitalist relations of production!s.

THE CONTEXT OF THE DISPUTE

Harvie Andre, the federal minister responsible for Canada Post as a
Crown corporation, remarked in the middle of the Canadian Union of
Postal Workers’ strike that «there’s something wrong with the way the
[bargaining] system’s operating in this circumstance» . The strike certainly
was not the problem: it had carefully followed the requirements as set out in
the Canada Labour Code®. Rather, the problem was the inflexibility of
Canada Post in negotiations?. The reasons beyond this relationship il-
luminate the state’s use of labour relations policy as a means of achieving
political and economic goals.

In 1985 the federal government appointed members of the private sec-
tor to study the post office and make recommendations as to how efficiency
could be increased and costs reduced. An important consideration of what
became the Marchment Committee was the level of salaries paid to postal
workers and the number of jobs they held down. That this committee was
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ever struck represented a departure from the traditional view of the mail
system as a public service and a new interest in the post office as serving an
economic function. In this respect, the Canadian approach mirrors the re-
cent experience in both the United States and Great Britain?2. The March-
ment Committee concluded that services should be decreased, jobs
eliminated, and self-sufficiency should be reached by 1990. If this was not
achieved then the government should consider privatisation. This date was
later changed to April 1988 by Finance Minister Michael Wilson as part of
the federal government’s comprehensive economic plan. Given these con-
straints imposed by the government, it is hardly surprising that Canada Post
placed heavy demands on the union, and at the same time was unwilling to
accede to the union’s requests®.

The bargaining position of the Crown corporation was motivated by
more than simply its own economic concerns. On September 23, 1987, it
was reported that Canada Post was expected to make a small profit in 1988
for the first time since it became a Crown corporation in 198124 It was also
reported that well in advance of the date on which the postal workers would
be in a position to strike (September 30, 1987), Canada Post had been
preparing replacement workers. At the same time, it was running an adver-
tising campaign to support its bargaining position estimated to cost more
than $1 million®.

Canada Post and CUPW were unable to reach agreement, and, seven
days after conciliation commissioner Claude Foisy’s report was submitted
on September 23, 1987, the union was in a legal strike position. On
September 30th they began a series of rotating walk-outs around the coun-
try (with the exception of the Montréal local, which stayed out during the
duration of the legal strike period). The union’s goal was to minimise mail
disruption and picket line violence while maximising the economic hardship
on Canada Post by its unpredictability?. This strategy was in an effort to
avoid back-to-work legislation, a tactic which had been successful for the
Letter Carriers’ Union during its dispute with Canada Post earlier in 1987.
Though a post office spokesperson stated on October 1, 1987 that the strike
«hasn’t had any noticeable effect»?, two days later federal Labour Minister
Pierre Cadieux declared that the government «will not tolerate a disruptive,
protracted work stoppage at the post office»?,

On October 8, 1987, the government introduced back-to-work legisla-
tion into the House of Commons, while at the same time Canada Post
assured the country that the mail was «moving well»%. Eight days later the
legislation received Royal Assent and was enacted.
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THE SIGNIFICANCE OF THE POSTAL SERVICES CONTINUATION ACT

Given the context in which the Canada Post-CUPW dispute occured, it
is not surprising (and it was possibly inevitable), that the postal workers
were legislated back to work. What is unusual is the mode of enforcement
provided for in the Act. Unlike the back-to-work legislation imposed during
the 1978 postal workers strike®, this legislation does not include criminal
penalties for individuals. Instead, the Act provides for the removal and
subsequent exclusion on union leaders from office for a period of five years
if they fail to order their members back to work. The legislation also con-
tains heavy financial penalties for failure to comply. The significance of
these provisions cannot be understated: the Act represents an infringement
on the internal affairs of a democratically elected body that had exercised its
right to strike in a completely legal manner. For this reason, the legislation
demands careful examination and analysis.

Resumption of Postal Operations

Section 3 of the Act ensures that the employer and every employee
«shall forthwith continue or resume» their respective duties so that postal
operations are able to proceed. In section 4(1) the union and its officers are
required to (a) give notice of the resumption, (b) «take all reasonable steps
to ensure that employees comply» with section 3, and (c) «refrain from any
conduct that may encourage employees not to comply». In section 4(2) the
employer is prohibited from impeding compliance with section 3 and from
discharging or disciplining employees for their participation in the strike.
The Act also extends the term of the old collective agreement and provides
for mediation-arbitration?'.

As was the case during the 1978 postal workers strike, the government
decided to compel the union to do its «dirty work». Glasbeek and Mandel
noted about the 1978 experience that the government understood that «it
would be more useful if the workers’ leaders would tell the workers to
return to work, to explain to workers that their much cherished right to
withhold their labour ought not, this time, to be insisted on»32. Unfor-
tunately for the government, in 1978 Jean-Claude Parrot and the postal
workers union refused to obey the law. Though Parrot was eventually con-
victed of the offence of violating a federal statute® and was sentenced to
three months in jail plus eighteen months probation, the government failed
to achieve its objective of compliance as the back-to-work legislation was ig-
nored for seven days. In 1987, secure in the knowledge that the right to
strike is not judicially recognised?, the government decided to ensure that
this time the union would return to work.
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Enforcement

The enforcement section of the Act (ss. 10-12) presents a new twist in
back-to-work legislation. Under section 10(1), an individual who violates
any provision of the Act:

is liable, for each day or part of a day during which the offence continues, to a fine

(@) of not less than $10,000 or more than $50,000, where the individual was acting
in the capacity of an officer or representative of the employer or the union when the
offence was committed; or

(b) of not less than $500 or more that $1000 in any other case.

If the employer or the union contravenes any section in the Act, then under
section 10(2) «it is liable, for each day or part of a day during which the of-
fence continues, to a fine of not less than $20,000 or more than $100,000»
(the minimum amounts prevent discharges from being issued in criminal
court).

Section 11(1) provides an additional punishment against the union for
non-compliance:

No individual who is convicted of an offence under this Act what was committed
while the individual was acting in the capacity of an officer or representative of the
union shall be employed in any capacity by, or act as an officer or representative of,
the union at any time in the five years immediately after the date of the conviction.

Section 11(2) contains a similar provision for individuals acting for the
employer. The difference between the two sections, however, is that while a
union officer loses his or her job, the Canada Post official can simply be
relocated in another area of government work?3s.

Finally, the Act includes a presumption that is new in back-to-work
legislation. Section 12 provides that for enforcement purposes, «the union
is deemed to be a person». The significance of this treatment will be discuss-
ed further below, for now its originality is simply noted.

Though the whole of the Act has been described as «an act of violence
against 23,000 postal workers»*, there are two separate lines of attack. The
legislation holds both individuals and the union responsible for any and all
violations. In analysing the provisions, the two forms of punishment raise
different issues.

Offence by Individuals

The prohibition order contained in section 11 of the Act represents a
substantial new infringement on the internal affairs of the trade union.
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While imprisonment has been used against union leaders in Canada in the
past, the Act allows the state to surgically remove the individuals they see as
problematic, which ensures greater control.

The International Labour Organisation’s (ILO) Freedom of Associa-
tion Committee has pointed out that «the removal from office by the
government of trade union leaders is a serious infringement of the free exer-
cise of trade union rights», and it is desirable to refrain «from any govern-
mental interference in the performance by trade union leaders of trade
union functions to which they have been freely elected by the members of
the trade unions»?’. However, the Freedom of Association Committee has
only found it necessary that:

Legislation should contain provisions which lay down sufficiently precise criteria to
enable the judicial authority to determine whether a trade union officer has been
guilty of such acts as would justify his suspension or dismissal from office38.

It would seem that the provisions of the Postal Services Continuation Act
have been drafted with enough precision to pass this test. Moreover, not on-
ly has the ILO found that in many countries administrative authorities are
permitted to dismiss or suspend trade union leaders, but these officials can
also be denied appeals to the judiciary®. Though the prohibition represents
a departure from Canadian labour law, it is not inconsistent with interna-
tional practice.

Offence by the Union

The government is able to impose sanctions against the union due to the
fact that in section 12 of the Act «the union is deemed to be a person».
Trade unions have been recognised in federal and provincial statutes as legal
entities for the purpose of collective bargaining®. The legal personality of
unions, however, has yet to be resolved for the purposes of criminal law.

Historically, criminal law was used to constrain the collective actions
of unions*. Gradually these measures became less available to the state as
trade unions became recognised as legal entities and were able to use con-
certed action. The state, however, used this development to argue that
unions should be liable for actions in tort, including breach of contract,
civil conspiracy, and the tort of intimidation. Though there remains some
uncertainy about the involvement of trade unions in causes of action arising
outside the scope of collective bargaining, the Supreme Court of Canada
has held that a union has legal status for the purpose of civil actions*2, The
trend, moreover, appears to be to extend liability*. Conceptually the
criminal liability of the union under the Postal Services Continuation Act
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represents a return to a nineteenth century style of labour relations,
however, the fact that its status is so clearly specified in the statute means
that it is not inconsistent with the developing common law.

THE RESPONSE OF THE UNION AND LABOUR

The postal workers union decided against defying the back-to-work
legislation, feeling that the union would be ruined if it fell into the trap be-
ing laid*. The union could have stayed out on strike and forced the govern-
ment’s hand, that is to say, it could have put the state in the position of for-
cibly removing union leaders from their offices and from picket lines. This
would have been a risky strategy as it would have depended on a public out-
cry or the threat of one to be successful. In addition to the personal hard-
ship sufferred by individuals, the union would stand the chance of being
completely destroyed. Suspended officials would be unable to continue con-
ducting the union’s business, as Parrot did from his cell in 1979.

However, instead of acknowledging their compliance, the union decid-
ed to launch a constitutional challenge to the legislation. The result is an ac-
tion in the Québec Superior Court in which it will be argued that the Act
violates sections 2(c) (freedom of expression), 2(d) (freedom of association),
7 (the right to liberty and to fundamental justice), 11(h) (freedom from
multiple punishments), 12 (the right not to be subjected to unusual treat-
ment), and 15 (equality before the law) of the Canadian Charter of Rights
and Freedoms* and section 92(13) (rules of distribution of powers) of the
Constitution Act*.

The government cannot lose. Even if several years from now the
legislation is found by the Supreme Court of Canada (where the case will
likely end up) to be unconstitutional, the government has already secured its
objective, which was compliance with the Act and an end to the strike. The
union views the legal action as a possibly important precedent in labour’s
fight against back-to-work legislation*®. However, as stated earlier, the
judiciary has already spoken to this issue in the three right to strike cases®.
From the government’s point of view, a judicial pronouncement in this case
would at worst show them where to tighten up their legislation for next
time, or, in the event that they feel too constrained by a decision, Parlia-
ment could invoke section 33 of the Charter (the «notwithstanding» clause)
to override the judiciary.

If this is the case, then why did the union decide on a court challenge,
and more specifically, an action under the Charter? One explanation is that
by taking this tact, the union leadership still appears to its members and to
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the labour movement as a whole to be opposing the law, while it does not
risk its own destruction. Another factor is that the Charter is an alluring
substitute for the slow, often painful, political struggle for workers’ rights:
it presents the possibility of a quick victory in a socially acceptable forum.
The use of the Charter by labour, however, has proved to be largely unsuc-
cessful and will continue to be so for several reasons®.

By relying on the Charter to protest a law passed by Parliament, the
union is forced to argue in a manner that is anti-democratic, anti-
majoritarian, and has the effect of legalising political discourse. This denies
the union its role as an actor for political change by forcing it to conform to
legal standards, making it unable to address class issues or to discuss the im-
portance of the history of trade unionism?!. Moreover, the Charter is
oriented towards individual rights rather than collective rights and as such
deliberately excludes trade unions and other like groups from its protec-
tion®, As Fudge notes, it is necessary to rest a theory of Charter application
not on «what the Charter might be if properly read, but rather upon a
reading of what it allows judges to do»*:.

Unlike 1978, when Parrot was harshly criticised by then Canadian
Labour Congress president Dennis McDermott for his defiance of the back-
to-work legislation, the labour movement has supported the legalistic ap-
proach taken by the postal workers union in this instance. But by resorting
to the Charter as a means to continue the struggle, unions abandon their
militancy and lose their ability to effect social change. Though he em-
phasises institutional rather than political change, Arthurs has also stated
that «outlawing strikes will not automatically prevent them from happen-
ing; the underlying cause of discontent must be eradicated»**. If the union
had simply complied with the back-to-work legislation, rather than trying to
salvage a legal victory, then workers’ anger at having rights they had strug-
gled for denied would not be placated and the chances for real political
change would be greater.

CONCLUSION

This analysis of the Postal Services Continuation Act illustrates some
of the difficulties inherent in conventional labour relations theory. Par-
ticularly problematic in conventional theory is the characterisation of the
state as simply a facilitator for consensual, bilateral agreements. By adop-
ting a different view of the advanced capitalist state, I have endeavoured to
show that the Canadian state brings to negotiations with its workers an
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electoral and also what can be referred to as both a specific and symbolic
economic interest. In the case of labour relations at the post office, these
interests coincide.

The state regards privatisation of the post office as economically and
politically advantageous as it hopes to show the public that it is the govern-
ment in power that is helping Canadians make themselves more efficient
and thus more competitive in the marketplace of international business. In
addition, the state has an interest in privatising its services as increased
claims upon the state by the disenfranchised have been perceived as an-
tithetical to the needs of the state in terms of economic development®. In-
stead of playing its historical role and assuming the costs of the unprofitable
economic sectors, the state now expects capital to take a greater part in
financing and administering these areas. Privatisation is seen as the way to
change the evaluation of the public sector from social to profit criteria.

Canada Post is aided in its endeavours because of its position in the
public sector. Unlike private sector businesses, Canada Post does not have
the same market constraints (any losses will simply promote the move to
privatisation) and can more readily rely on the threat of state intervention.
Apparently, the state will adhere to the concept of voluntarism in the public
sector only when it is in its own interest to do so.

It is with greater frequency in the last two decades that the state has had
this interest in intervening in labour disputes. The state’s use of law to
achieve its goal in the post office dispute is important on a symbolic level (as
the post office is the first attempt at privatisation), but also in a particular
sense as it enables the government to achieve its own political and economic
goals*. The prohibition order and heavy fines contained in the Postal Ser-
vices Continuation Act, moreover, represent a rejection by the state of in-
stitutional reform as a means of expressing its dissatisfaction with the starus
quo in favour of a more direct attack through law.

However, by countering legalised repression with a court action, the
union has helped to remove labour relations and its own struggle from the
political arena to the courtroom. It is naive to turn to the judiciary for help
in light of how our courts have historically responded to trade unions. It
was not long ago that unions were thought to be criminal conspiracies®.
This strategy also serves to remove the power from workers, and turns it
over to lawyers. Legalisation obscures the actual pressures and interests that
determine state behaviour by removing notions of social power and instead
focussing argument on abstract rights. The Charter, in particular, channels
real grievances into a forum where they are attenuated in legal debates, with
the status quo left untouched or even reinforced?,
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In the conclusion to their 1984 article, Glasbeek and Mandel write that
«we should be doing our fighting on the basis of class. Collaboration in the
legalisation of politics will prevent us from doing this»®. The increasing
tendency of unions to manage discontent rather than promote workers’ in-
terests manifests itself in reliance on the legal system. This is dangerous, for
law is the backdrop of the power relation between capital and labour, and
though it is the exception to use it in the coercive manner that has been ex-
amined, it is always present as a symbolic effect. It is necessary, therefore,
to refocus attention on the political process in order to insist that democracy
be respected at work.
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Even if the court found that one or more of these sections had been violated, the
legislation could still be justified under section 1 of the Charter if the limit was found to be
«demonstrably justified in a free and democratic society». Given the statements made by the
federal government about their unwillingness to tolerate a prolonged dispute, while at the same
time insisting that the mail was being processed (see supra notes 27-29), it would be difficult to
argue that the legislation was in response to a «national emergency», or even a «pressing and
substantial social concern» (C.J. Dickson in the P.S.A.C. case, supra note 10, pp. 12,195).
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countries are the United States, Japan, West Germany, France, Great Britain, Italy, and
Canada. See The Toronto Star, 30 September 1986.

s6¢ For a discussion of how government wage restraint strategy was used in the latter way,
see D. WOLFE, «The State and Economic Policy in Canada, 1968-75» in L. PANITCH (ed.),
The Canadian State, supra note 11, 251-88, at p. 281-88.

57 P.J.J. CAVALLUZZO, «Freedom of Association — Its Effect Upon Collective
Bargaining and Trade Unions», Queen’s L. J., vol. 13, 1988, p. 272. See also the discussion at
note 41, supra.

ss This is not to say that the legal avenue should be rejected in every instance. Rather,
law needs to be understood to know when it is to be used. Though all legal victories are in-
complete and contradictory (in part due to subsequent administration of the law), in some
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s9 GLASBEEK and MANDEL, supra note 51, p. 112.

Les abus de la loi dans les relations du travail
d la Société canadienne des postes

L’accroissement du recours aux lois spéciales de retour au travail exige de revoir
la théorie traditionnelle des relations professionnelles. Les conséquences de cette
forme de législation signifient que la loi joue un rdle de plus en plus considérable
dans le faconnement des relations entre le travail et le capital. Cet article aborde cette
question a la lumiére de la Loi sur le maintien des services postaux de 1987 qui mar-
que une orientation nouvelle et majeure dans ’utilisation de telles lois.

Le gouvernement met 1’accent sur les relations professionnelles dans le secteur
public 4 cause de leur grande valeur symbolique, mais aussi parce qu’elles consti-
tuent un aspect nécessaire et intégré dans sa politique économique. Cette stratégie
agressive exige que 1’on reconsidére le réle de I’Etat tel que conceptualisé dans la
théorie conventionnelle des relations du travail. De plus, lorsque les travailleurs s’op-
posent a ces changements, on assimile leur attitude a la recherche d’intéréts écono-
miques sectoriels plutét qu’a un élément d’un mouvement plus large a cause du
régime juridique qui modéle ce milieu. La législation en matiére de relations profes- -
sionnelles, par conséquent, cache et révéle 4 la fois les rapports économiques de fac-
ture capitaliste.

Si I’on examine le contexte du différend de 1987 entre Postes-Canada et le Syn-
dicat des postiers du Canada, les motifs allégués pour justifier la loi ordonnant le
retour au travail apparaissent plus nettement. Elle contient des modalités d’applica-
tion qui sont en méme temps nouvelles et trés répressives pour les syndicats et leurs
membres. Cette loi requiert un examen approfondi du fait méme de sa portée, car
elle exprime un empiétement dans les affaires internes d’une organisation choisie
démocratiquement qui a exercé son droit de gréve d’une maniére tout a fait légale.

La réponse du syndicat a cette loi fut d’abord de s’y conformer, puis ensuite de
la contester devant les tribunaux. Ses procureurs projettent de plaider qu’elle viole
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plusieurs articles de la Charte canadienne des droits et libertés et qu’elle devrait étre
déclarée inconstitutionnelle. L’article décrit les difficultés de cette démarche en
référant au role de la législation dans les relations professionnelles. De plus, il tient
compte de I’effet nocif que pareille action aura sur les membres du syndicat et sur le
mouvement syndical dans son ensemble.

L’inopportunité de démarches juridiques devient claire lorsque 1’on considére
I’orientation politique du gouvernement et de la situation spécifique des services
postaux a I’intérieur de celle-ci. Les syndicats ne doivent pas s’en remettre 3 la
Charte pour combattre les lois spéciales de retour au travail, ceci n’a pour résultat
que de faire passer la question des relations du travail des arénes politiques aux cours
de justice. Au contraire, il s’impose que le mouvement syndical recentre son atten-
tion sur les mécanismes politiques.
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